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WHAT THE GOVERNORS OF THE STATES THINK OF 


The State Commissions 


The handwriting on the wall as revealed in the 

inaugural addresses and messages to the assemblies 

by the chief executives of forty-four political units 
throughout the nation. 


By HOWELL WRIGHT 


there is no gainsaying the fact. 

For the present they are the ob- 
ject of the same provoking solicitude 
and disciplinary action as the cub 
when the mother bear spanks him. 
They have been put on the spot. 

In five short years these electric util- 
ities have fallen from the heights on 
top of the world to the low regions in 
the Bog of Despair. The Federal 
Trade Commission investigation was 
the official starter; the Insull collapse 
and other holding company failures 
which prompted the governor of New 
Hampshire to refer to the situation as 
“one of the most gigantic rackets in 


Pare’ utilities are unpopular; 


the country,’ was the accelerator. 
The depression has done the rest. 


y , Neste: the recrimination and dis- 
sension there appears some un- 
mistakable handwriting on the walls. 
No observant utility board of direc- 
tors or efficient managing director 
needs a Daniel to make known the in- 
terpretation. In simple, forceful lan- 
guage, it means “The old order chang- 
eth, yielding place to new.” 
National and state elections have 
just been held. New Federal and 
state administrations are now in office. 
There is new, complete, and over- 
whelming party control in Washing- 
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ton. These changes followed strenu- 


lic utility platforms, programs, and 
promises played prominent parts. 


The power program of the Demo- 
cratic party for the “protection of the 
public interest,” was set forth in Mr. 


tains eight proposed remedies for the 


in the power business and companies 
related thereto. Here they are: 


sues of stocks, bonds and other secu- 
rities, liabilities and indebtedness, and 


formation as to gross.and net earn- 


stocks and bonds and other securities, 
including the stock and other interest 


3. Publicity with respect to all in- 


ing companies by Federal Power 
Commission and the same publicity 
with regard to such holding compa- 
nies as provided for the operating 
companies. 

5. Codperation of the Federal Pow- 
er Commission with public utilities 
commissions of the several states, ob- 
taining information and data pertain- 
ing to the regulation and control of 
such public utilities. ; 

6. Regulation and control of the is- 
sue of stocks and bonds and other se- 
curities on the principle of prudent 
investment only. 

7. Abolishing by law the reproduc- 


money, prudent investment principle 
as the basis for rate making. 


publish or circulate false or deceptive 
matter relating to public utilities. 
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8. Legislation making it a crime to W 


These proposals have been dis- 


ous political campaigns in which pub- cussed over the radio and on the ros- 
strum in language understood by the 
Man-on-the-Street. They were en- 
We have had a political revolution. dorsed at the polls. Performance will 
follow the program. This utility plat- 
form was made to stand on. 


The electric light and power indus- 


Roosevelt’s Portland address. It con- try throughout the land should not 
fail to comprehend the significance of 


regulation of public utilities engaged these facts. 


HE broad, fundamental public 
ownership issues in the national 


1. Full publicity as to all capital is- campaign and in some of the state 
campaigns were precise and clear-cut. 
capital investment, and frequent in- They were joined. 


President Hoover said in his ac- 


ings. ceptance speech, “I have opposed the 
2. Publicity on stock ownership of government undertaking the operation 
of the power business and I shall con- 


of all officers and directors. tinue in that position.” 


The official continuation of that pol- 


tercompany contracts and services and icy, however, has passed into the 

interchange of power. hands of others who disagree with 
4. Regulation and control of hold- that policy and whose leader declared, 

also in his Portland address, that: 


“State-owned and Federal-owned power 
sites can and should be properly developed 
by government itself. When so developed, 
private capital should be given the first op- 
portunity to transmit and distribute the 
power on the basis of the best service and 
ye lowest rates to give reasonable profit 
only. 

“The right of the Federal government 
and the state governments to go further and 
to transmit and distribute where reasonable 
and good service is refused by private capi- 
tal, gives to government, viz: the people, 
that very essential birch rod in the cup- 
board.” 


Without a doubt this principle of 


tion cost theory for rate making and modified state and Federal public own- 
establishing in place of it the actual ership and operation has been ap- 
proved by the American people. 


E are now living at the outset of 
a new era in public utility con- 
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trol. The guide posts have been estab- 
lished. The repercussion of the Pres- 
ident’s utility pronouncement has been 
heard by the people, by the governors 
of the states, and felt in both national 
and state legislative halls. It has been 
followed by an avalanche of adminis- 
trative recommendations in the states 
and of legislative proposals in both 
state and national assemblies. How- 
ever, there are still doubters akin to 
those who said to Noah when he built 
the ark: “It’s only a shower.” 
Well, let’s see about it. 


Ss Houses of Congress have act- 
ed to carry out the President’s 
Muscle Shoals recommendations. The 
Tennessee electric power authority 
will shortly spring into existence. 
Here is a new “birch rod” or “yard- 
stick.” Is it a precedent? Is it an 
“exception ?” 

The President has set forth the 
broad general rule that “the develop- 
ment of utilities should remain with 
certain exceptions, a function of pri- 
vate initiative and private capital.” 
There is Muscle Shoals in the south- 
east, Boulder Dam in the southwest, 
Columbia river in the northwest, and 
St. Lawrence river in the northeast. 

How will these ventures by the Fed- 
eral government affect the private 
companies already operating in this 
field? Who will transmit and distrib- 
ute the power generated by the Ten- 
nessee authority? Will private capi- 
tal really “be given the first opportu- 
nity to do so on the basis of the best 


service and the lowest rates to give a 
reasonable profit only?” 

Under the Hill proposal, which 
passed the House, private capital 
would have had a chance; the Norris 
bill with its doubtful constitutional 
provisions, however, became the law. 

Let’s observe what might happen to 
the privately owned power companies 
operating in the Tennessee valley un- 
der the Norris law—unless the admin- 
istrative authorities in charge are, as 
the House Conference Committee de- 
clared they should be, “men of con- 
structive vision,” seeking “to fit the 
future into the form of the present.” 


M®* Wendell L. Willkie, president 
of the Commonwealth and 
Southern Corporation, made an excel- 
lent statement with respect to this se- 
rious problem before the House Com- 
mittee on Military Affairs. His com- 
plete address is worthy of widespread 
attention; it should be read not only 
by those connected with the utility in- 
dustry but especially by taxpayers 
everywhere. The following language 
is in substance from his published ad- 
dress. What he contended for is 
wholly in accord with President 
Roosevelt’s public ownership policy 
and the platform of the Democratic 
party. He said: 

“All we ask is that Congress not destroy 
or impair our property (our capital already 
invested in the Tennessee valley amounting 
to more than $400,000,000) by invading our 
markets or by creating a board with the 
power to do so and thus destroy our ability 


to finance. There is no such thing as any 
value in power as distinguished from its 


e 


“THE governors, like many of the people they represent, 
are agitated about utility rates. Fifteen governors discuss 
rates and rate reductions and make recommendations.” 


757 





PUBLIC UTILITIES FORTNIGHTLY 


market. There is no value in utility prop- 

erties without a market. 

“Our main objection is the transmission 
line proposals of the Norris bill. Under 
this bill absolute authority is granted to 
construct transmission lines. No economic 
justification and necessity is required. Au- 
thority to build such lines generally, and 
specifically to construct a line between Cove 
Creek and Wilson Dam, plus authority to 
cancel power supply contracts with private 
companies at short notice, will seriously en- 
danger refunding of securities and the rais- 
ing of new money. 

“Once create a board with such broad 
powers and it will seek to exercise those 
powers to the maximum of its authority.” 

| ag eipeninend of the investing public 

“by means of publicity and regula- 
tion of holding companies and utility 
companies,” was promised by the 
Democratic party “to the full extent 
of Federal power.” To this end, Con- 
gress has already passed the Nation- 
al Blue-sky law or Securities law 
(H. R. 5480) in line with the Presi- 
dent’s recommendations. 

Leaders in the light and power in- 
dustry will want to watch congres- 
sional consideration of the proposal, 
to confine the utilities to the state 
courts. It is not an administration 
measure. The senior Senator from 
California, with the support of the 
National Association of Railroad and 
Utilities Commissioners, says this pro- 
posal is in the public interest because 
it extends the authority of the state 
tribunals over regulatory problems. 

But it is not quite so innocent as 
that. 

The purpose of the measure is to 
take the utilities out of the Federal 
courts. Why? What of all the cla- 
mor about the failure of state regu- 
lation and the demand for more Fed- 
eral control? Who wants to extend 
state authority at the expense of Fed- 
eral authority? Who favors and ad- 
vocates this policy now? The senior 


Senator from California, Hiram W. 
Johnson, and the senior Senator from 
Nebraska, George W. Norris. Why 
are they so solicitous all of a sudden 
about the vanishing rights of the 
states? Will this measure benefit 
public ownership? 

And what about the states? 
Changes have taken place there also. 
New governors have been chosen. 
There are now thirty-eight democratic 
governors. Forty-four state legisla- 
tures have been elected and convened. 
Some have adjourned while others are 
still in session. After surveying gen- 
eral conditions in their respective 
states what did the governors say in 
their inaugurals and addresses to their 
general assemblies? How did they 
express themselves about the public 
utilities? What did they recommend? 


Fr let us inquire whom the gov- 


ernor of a state represents. He 
represents all the people, of course. 
As a rule, however, under our two- 
party system he also represents his 
party. He is a party or political lead- 
er; as such, he is influenced by his 
national party, by its platform, and 
by its leader. His policies will be 
affected sometimes with a national in- 
terest such, for example, as public 
utility matters. Without a doubt the 
power programs of both national par- 
ties were reflected in the recent state 
campaigns and elections. They had a 
widespread influence. 

In his capacity of political leader a 
governor seeks to represent public 
opinion—the majority public opinion 
in his state. He is a listener and a 
diagnostician. His ear is always close 
to the ground to catch the waves of 
public thought, always in the hope 
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“1. More state taxes. 


“2. More drastic state regulation. 


“3. More rate reductions. 


“4. More state and municipal competition. 
“All of this is proposed in addition to the 
national program of more Federal taxes, more 
Federal regulation, and more Federal compe- 


tition.” 


What the Governors Recommend for the Electric Utilities: 


“" [= in brief, is the outline program of 
action contemplated by governors and 
the legislatures for the electric utilities: 











that he may speak with popular ap- 
proval on the questions of the day, 
to the end that he may be reélected— 
and sometime go to Washington. 
This is proper and natural. In our 
present political system it is his pre- 
rogative. 

This right has been exercised quite 
generally by the governors this year. 

In more than half the states they 
paid their respects to the public utili- 
ties in their inaugural addresses or 
messages to their general assemblies. 
And it should be pointed out here that, 
even after making allowances for 
political exaggeration, if what some 
of the governors had to say about 
some of the public utilities in general 
and in particular represents public 
opinion in any given state, then some 
of our utility managers had best walk 
gently for a time in a world where 
the very stars seem to wander. 

Most of these governors were criti- 
cal of the utilities. Some of them 
were constructive in the remedies of- 
fered for the evils they believe to 
exist ; others were not. There may be 
some significance in the fact that so 
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many utility recommendations were 
made by Democratic governors. 


W: find all the governors properly 
concerned with present-day eco- 
nomic conditions. The 1933 inaugural 
addresses portray a cross-section of 
these conditions. 

We find the governors and the state 
legislatures confronted with sets and 
combinations of “depression prob- 
lems.”’ Almost without exception they 
include state and local debt, unemploy- 
ment relief, delinquent taxes, the 
“crushing tax burden upon real es- 
tate,” the increased cost of govern- 
ment (state and local), new taxes, or 
“reduction in public spending rather 
than new taxes,”’ how to balance the 
budgets in the face of what the gov- 
ernor of Utah describes as “the dry- 
ing up of the springs of revenue that 
have nourished the activities of state.” 

Into what part of the economic pic- 
ture with such a background do the 
utilities fit, or rather, do the governors 
fit them ? 

Genuine sympathy is expressed by 
our governors for the afflicted and 
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oppressed in all walks of life. The 
virtues of patience and long suffering 
are extolled. Appeals are made for 
greater fortitude and courage. Meas- 
ures are proposed for the relief of 
people and institutions—agriculture 
and industry, banks and _ banking, 
cities and towns, and railroads. — 

The electrical utilities, however, do 
not seem to be objects of this fellow- 
feeling. They do not loom in recon- 
struction plans of “relief.” Other 
treatment is proposed for them. In 
the main they are singled out for re- 
straint, discipline, and attack. 


H® in brief, is the outline pro- 
gram of action contemplated by 
governors and the legislatures for the 
electric utilities : 

1. More state taxes. 

2. More drastic state regulation. 

3. More rate reductions. 

4. More state and municipal com- 
petition. 

All of this is proposed in addition 
to the national program of more Fed- 
eral taxes, more Federal regulation, 
and more Federal competition. 

Let’s examine some of the recom- 
mendations. 


HE governors’ messages fairly 
bristle with denunciations of 


present-day tax burdens. The gov- 
ernor of Kansas declares “the tax 
bill of the United States is crushing” ; 
yet we find recommendations for tax 
increases or new taxes of various 
kinds which affect the utilities. Use 
of the taxing power was widely ad- 
vocated. More than a dozen govern- 
ors suggested sales taxes in some 
form, special, selective, or general. 
The governors of Maine, Rhode 


Island, Minnesota, and Michigan rec- 
ommended additional taxes on utility 
gross revenues; continuation of the 
tax on the generation of electricity and 
exemption from the franchise tax was 
recommended in Vermont and a kilo- 
watt tax upon electric power in the 
state of Washington. 

The governor of Washington also 
announced that it was his intention to 
create a state commission whose duty 
it shall be to “narrow the spread be- 
tween corporate and _ tax-making 
valuations.” This view is also taken 
by the governor of Minnesota who 
declared in his message to his assem- 
bly: 

“If they (the public utilities) were sub- 
jected to a property tax and compelled to 
pay on the basis of valuations permitted 
them for rate-making purposes they would 
pay a great deal more than they now pay in 
the form of gross earnings tax.” 

groban the expense of utility regu- 

lation upon the utilities is popular. 
In thirty-four. states the utilities now 
pay it. Of course, this tax is eventu- 
ally paid by the ratepayers, but they 
do not understand this fact. The 
process of transferring this tax to the 
consumer still goes on. 

The governor of Pennsylvania rec- 
ommended that the legislature “take 
the support of the public service com- 
mission off the shoulders of the gen- 
eral taxpayer and put it upon the 
utilities.” The governors of New 
York and Wisconsin did likewise. 

In the other corner of the picture 
we find the governor of California 
opposing utility tax increases which 
he declares “are eventually paid by the 
ratepayers.’ He says “a substantial 
portion of the public utility taxes are 
shifted to the consumers of the serv- 
ices offered by the public utilities.” 
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The governor of Indiana makes the 
rarest of all utility recommendations 
—“that municipally owned utilities be 
subject to township, county, and state 
taxes.” 


HE Federal addition to the utility 

tax burden will soon be enacted. 
It constitutes, in the present Senate ver- 
sion, another sleight-of-hand perform- 
ance to relieve the taxpayer. The 3 
per cent tax now paid by all consumers 
of electric current (whether municipal 
or private) is to be transferred from 
the domestic consumer by dividing it 
so that 2 per cent will be paid by 
producers of commercial and domestic 
energy and 1 per cent by industrial 
users. It does not, however, apply to 


municipal current. As pointed out by 
the junior Senator from California: 
“not more than 5 per cent of all the 
power sold in the United States is 


produced by publicly owned piants.” 
The exemption of municipal plants no 
doubt is for the special protection of 
“an infant industry.”” We do not 
know what the House’s version or the 
final act will be. The constitutionality 
of this Federal excise tax on the gross 
of electric utilities is seriously ques- 
tioned. 

One cannot resist reference to the 
Senate debate on this tax question. 
The two distinguished Senators from 
California demanded tax exemption 
for “publicly owned electric light and 
power plants.” The senior Senator in- 


troduced the amendment; the junior 
Senator in its support said, “this tax 
will impose an additional burden of 
$300,000 annually upon the Los An- 
geles municipal plant alone.” 

The senior Senator from Kentucky 
said in reply, “all the people of the 
country are now paying this tax under 
the present law. If this amendment 
is adopted, of course, nobody in Los 
Angeles will pay any electric tax at all, 
whereas people in every other com- 
munity in the United States where 
there is no publicly owned plant, will 
be paying the tax. Is it quite 
fair?” 

The Senate decided it was fair. 


4 E~: governors of Nebraska, New 
Mexico, and Mississippi demand 
that new state agencies be created with 
broad powers to enforce regulatory 
control of the utilities. Delaware has 
a bill before it to create a commission. 

Regulation and control over the 
operations of holding companies and 
their relations to operating companies 
are recommended by the governors of 
Wisconsin, New York, New Jersey, 
New Hampshire, Massachusetts, In- 
diana, Illinois, Colorado, and Oregon. 
The attitude of the governors is ex- 
pressed in the main by the governor 
of Colorado who says “holding com- 
panies have placed a heavy burden 
upon operating companies in far too 
many cases by manipulation of finan- 
ces.” A similar viewpoint is held by 


e 


“THERE is some demand in the states that the public service 
commissions function less in rate questions as judicial 
bodies; that they should have the power to take the initiative 
and originate rate investigations instead of waiting for such 


controversies to reach them.’ 
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the governor of Massachusetts who 
says that such legislation is required 
for “more adequate protection of the 
investing public’ and to give “our 
department greater freedom in regu- 
lating the rates of underlying operat- 
ing companies.” 

Control in some form over utility 
security issues is sought in Wisconsin, 
New Jersey, Minnesota, Illinois, Col- 
orado, and Oregon. The governor of 
the last-mentioned state urges further 
that public utility business in Oregon 
“be limited to corporations organized 
under the laws” of that state. 


HE governors, like many of the 

people they represent, are agi- 
tated about utility rates. Fifteen 
governors discuss rates and rate re- 
ductions and make recommendations. 
The following quotations represent 
the general attitude. 

“There is a feeling in Colorado,” 
says the governor “that without a 
utilities commission controlling and 
restricting competition, the consumer 
would enjoy lower rates. “9 

“Many of the citizens of this state 
(Illinois) are definitely of the opinion 
that certain of the utility rates are ex- 
cessive,” stated the governor of that 
commonwealth. 

The governor of Kansas says that 
“the rates paid by consumers ; 
should receive the careful attention of 
the state,” while the governor of Min- 
nesota declares that “notwithstanding 
the fact that commodity prices and 
wages have dropped, utility rates re- 
main up and in many instances in- 
crease.”’ 

Out in the Middle West and in the 
far West there is a general demand 
for a downward revision of public 
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utility rates. State investigation of 
utility rates is advocated by several 
governors. 


HE warning and threat of Fed- 

eral, state; and municipal compe- 
tition in the power business is varied, 
interesting, subtle, and more far- 
reaching than one might imagine upon 
first reading of the governors’ mes- 
sages and legislative proposals. They 
are in line with a flood of proposals 
introduced in the legislatures this year 
and in 1931 for the avowed purpose 
of hastening the development of public 
power competition. 

The governor of Indiana would ex- 
tend the home-rule power of munic- 
ipalities to permit them to build elec- 
tric plants from the sale of mortgage 
bonds (not to be treated as an obliga- 
tion of the municipality) and to own, 
construct, and operate such plants 
without commission interference. 
Mortgage bond legislation appeared in 
numerous states this year and also in 
1931. 

In Minnesota the governor proposes 
a constitutional amendment to permit 
the state to build and operate “district 
power plants and sell electricity to 
municipalities and to the public.” He 
proposes competition as a means of 
“securing lower rates” from the pri- 
vate companies ; he would also permit 
municipal plants to sell current to 
“purchasers thereof beyond the bound- 
aries of such towns and cities, so 
that farmers and others may have the 
benefit of cheaper electricity.” 


| aaa people are familiar with the 
power authority of the state of 
New York and its present and pos- 
sible relations to the St. Lawrence 
waterway and water-power projects. 
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The Trend toward Federal Regulation of the Utilities 
Concerns both the Utilities and the Commissions 


a in the broadest sense, after 
all, is nothing more than the deter- 
mination of fundamental national and 
state policies. The aim of government is 
the protection of the public interest. To 
this end, in the utility field, in this land of 
democracy, the Federal authority is about 
to emerge and function supreme. The util- 
ity industry will do well to recognize and 
understand this philosophy.” 





The governor of New York, “pending er than power generated from fuel 
the actual development of the water does not alter the effect of the move- 
power of the St. Lawrence,” urges ment. 


legislation “permitting the municipali- , ‘ 
°8 P pen. agin P ERE is the second official call for 
ties of the state, acting either alone : 

; ews : : another Federal electric power 
or in combination with other munic- 
a al . venture. Says the governor of Wash- 
ipalities, to purchase and sell electri- . os en ts 

. ington in his inaugural address: 

cal energy so developed, after approval 
b f d h £ th “Then, as a constant challenge to our 
y a referendum to the voters of the initiative and enterprise, the mighty Co- 
municipality involved.” lumbia and many smaller rivers flow end- 


‘ lessly with the capacity to generate one 
“cc 9? 
In this way,” says the governor sixth of the hydroelectric power available 


“not only will the municipalities be in the United States—power to turn thou- 
sands of new industries and water to re- 


given access to cheap electricity, but claim thousands upon thousands of acres of 


the right thus given to them will pro- the most productive lands. Surely, Wash- 


vide an effective means of competitive pan to 6 ENE ae 

bargaining by the municipalities with Then comes the more conservative 

existing utility companies.” warning from the conservative gov- 
Under the present law the Power ernor of Wisconsin who says: 

Authority is directed to provide that “I believe, however, that at this time reg- 


: ulation should be stressed rather than pos- 
a reasonable share of the St. Lawrence sible public ownershie.” 


electricity be set aside for the use of TI fP Ivani ; 
municipalities, now or hereafter au- — rere oe ee —- 
thorized, to engage in the distribution _,;,,/* i$ “lear ,that unless we ave ie will 
of electrical energy. “It is impor- rise up and demand public ownership of 
tant,” says the governor, “that munic- _—“tilities. 

ipalities now be given this authority As a part of his program for more 
to buy and sell this power.” The fact drastic regulation he recommends 
that such electric power, generated by commission control over holding com- 
water, probably will not be any cheap- panies and security issues; no increase 
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in rates without prior commission 
approval and legislation requiring 
prompt and easy return to customers 
of utility overcharges for service. 
The ramifications of the Pennsylvania 
developments should not be over- 
looked. Nor should the significance 
of the rural electrification law passed 
in South Carolina as recommended by 
the governor be discounted. 

There is some demand in the states 
that the public service commission 
function less in rate questions as ju- 
dicial bodies; that they should have 
the power to take the initiative and 
originate rate investigations instead of 
waiting for such controversies to 
reach them. We find also some 
suggestions for legislation which will 
legalize the office of public counsel or 
people’s counsel as a part of the state 
regulatory machinery. The basis of 
these suggestions is “the protection of 
the public.” 


S Bs “telephone monopoly” which 
the governor of Oregon declares 
“so powerful that it has succeeded in 
avoiding Federal regulation and in 
defying state control” is: under attack 
in several states, but as yet not to any 
such extent as the light and power in- 
dustry. The indications are, however, 
that it will have its turn. 

The governor of Oregon boldly at- 
tacks the American Telephone and 
Telegraph Company and its subsidia- 
ries and demands Federal action for 
lower rates and regulation of inter- 


state rates and service. He refers to 
an investigation of rates by the com- 
missioner of his state and to investiga- 
tions in Michigan, Ohio, Minnesota, 
and Wisconsin. . 

The governor of Minnesota recom- 
mends that authority and financial 
means be granted by the general as- 
sembly for an investigation of rates 
charged by telephone companies in his 
state. 

According to the governor of Penn- 
sylvania, a study of telephone de- 
preciation rates is being made by his 
commission in cooperation with the 
New York and New Jersey commis- 
sions, all looking to a reduction in 
rates. 


or then is the handwriting on the 
walls. The certain landmarks of 
public utility control and regulation 
are gone. Whither the new guide- 
posts will lead us is in the lap of 
the political gods. 

Politics in the broadest sense, after 
all, is nothing more than the determi- 
nation of fundamental national and 
state policies. The aim of govern- 
ment is the protection of the public 
interest. To this end, in the utility 
field, in this land of democracy, the 
Federal authority is about to emerge 
and function supreme. The utility 
industry will do well to recognize and 
understand this philosophy and gov- 
ern itself accordingly—and in a some- 
what different attitude than hereto- 
fore. 





The Peril to State Commissions in the Assaults on States’ Rights 


Is the “awakened social conscience,” as manifested particularly in political attacks on the 
utilities and in the agitation for putting Uncle Sam into the power business, menacing the 
very existence of the present system of state regulation? And are state officials them- 
selves responsible for these efforts to curtail states’ rights? Read the answers to these 
pointed questions by Witt1aM A. PRENDERGAST in the next number of this magazine. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Davin E. LILIENTHAL 


Public Service Commissioner 


of Wisconsin. 


Terry M. CARPENTER 
U. S. Representative from 
Nebraska. 


ArtHuR P. LAMNECK 
U. S. Representative 
from Ohio. 


D. W. ELLtswortH 
Financial writer. 


Henry I. PuHILuips 
Newspaper columnist. 


FLtoyp W. Parsons 
Writer and economist. 


Finty H. Gray 
U. S. Representative. from 
Indiana. 


—MoNTAIGNE 


“We are in a period of increased community control 
of business, rather than less.” 


* 


“Those who vote against this (Muscle Shoals) bill 
today are tools of the Power Trust.” 


* 


“IT am opposed to it (the St. Lawrence waterway 
project) because 90 per cent of the grain that will go 
through the canal will be Canadian grain.” 


> 


“Under the new scheme of things, competition will 
be limited, but so also will profit. The history of public 
utility regulation shows that these two things go hand 
in hand.” 


* 


“The people of the Tennessee valley’s reaction to 
President Roosevelt’s proposals is probably that they are 
glad somebody has at last decided they need something 
besides mammy songs.” 


* 


“Hundreds of thousands of television receivers will 
be operating within the next few years. . . . Cor- 
porations will hold meetings of their directorate without 
the members of the board leaving the different cities 
in which they live.” 


* 


“This (Muscle Shoals) bill establishes the principle 
and declares the policy that will make every rippling 
rivulet, every murmuring stream, every onward-flowing 
current of water, every mountain torrent, and every 
swelling tide of the sea a force, power, and factor to 
work and serve the wants, comforts, conveniences, wel- 
fare, and happiness of men, while enduring their sojourn 
here, and going to make the earth a Canaan of plenty 
and great abundance and a paradise of dazzling splendor 
and glory as an abiding place for men.” 
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The Utility Security Owner 


The “forgotten man” in today’s economic drama 
“Did anyone ever hear of our political leaders urging high utility rates for 


the purpose of maintaining the American standard of living for utility labor? 
Has anyone urged high utility rates in order to bring back good times?” 


By HENRY C. SPURR 


URING the last political cam- 
D paign our attention was called 
to the “forgotten man.” This 
provoked some applause, some amuse- 
ment, and some resentment. But 
whatever our reaction to references to 
the forgotten man may have been we 
must, on sober reflection, admit that 
there is such a person. The forgot- 
ten man has always been with us and 
will probably remain among us for 
some time. 

In all economic questions there are 
forgotten men—as well as forgotten 
facts. The forgotten man, however, 
belongs to no particular class of so- 
ciety. He may be rich. He may be 
poor. He may be well to do. More- 
over, the samie individual may be the 
forgotten man in one instance and the 
remembered man in another. The 
forgotten and remembered man status 
changes with the nature of the eco- 
nomic question under political con- 
sideration. By the forgotten man is 
meant, of course, not the man who is 
entirely forgotten; rather is he the 


one whose interests weigh lightly 
when in conflict with those of the re- 
membered man. 


sR, many United States Senators 
and Representatives the remem- 
bered man is the one typified by any 
special interest or powerful group of 
organized voters usually represented 
by a lobby, while the forgotten man 
is the one included in the unorganized 
group. 

The forgotten man has no lobby to 
speak for him. Often the remem- 
bered man or group is the Congress- 
man’s constituents and the forgotten 
man or group is the rest of the na- 
tion. 

In refusing to vote for the Econ- 
omy Bill introduced at the special ses- 
sion of Congress called by President 
Roosevelt for the purpose of balanc- 
ing the Federal budget, some Con- 
gressmen explained that they had run 
for office on the promise not to re- 
duce compensation of Federal em- 
ployees. In that case the remembered 
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man was the Federal employee. The 
forgotten man was the taxpayer. In 
this instance the forgotten man in- 
cluded both rich and poor, because 
all pay taxes whether they know it or 
not. 

The champion forgotten man is the 
taxpayer. It is a close contest be- 
tween the taxpayer and the ultimate 
consumer for that honor, but the cup 
rightly belongs to the taxpayer. The 
taxpayer does not welcome this mark 
of distinction. Usually, however, he 
is not aware that he is the forgotten 
man. Only recently has he shown 


some slight stirring of understanding. 


Brome: for example, the develop- 
ment of artificial inland water- 
ways. This is a good illustration of 
how the taxpayer is asked to star as 
the forgotten man. 

Inland waterways appeal to the 
imaginations of our political leaders. 
The larger the waterway, the stronger 
the appeal. There is something about 
the sight of a vessel or barge moving 
in its natural element, whether on the 
sea or inland, that gets us. Maybe it 
is the old seagoing instinct. Added 
to that is a certain resentment har- 
bored by many persons against the 
railroads. As a result, the real cost 
of inland transportation by water is 
not considered. We get behind the 
waterway project. The shipper, we 
say, must have cheaper rates. 

Here is an ideal stage for the tax- 
payer to act as the forgotten man. 

We construct the waterway and 
make it free as in the case of the New 
York State Barge Canal. This is fine 
for the shipper and perhaps for the 
consumer of what is shipped. But 
how about the general taxpayer, who 


is the forgotten man in this case? 

If no tolls are charged for the use 
of the waterway, the cost of building 
and maintaining it must be borne by 
the taxpayer. This would be no 
laughing matter with him if he knew 
what that cost was. It might be as 
much as $3 or $4 a ton for every ton 
of freight shipped over the waterway. 
The actual cost of transportation over 
artificial inland waterways is probably 
always greater than the cost of ship- 
ping the same freight over railroads. 
To determine the actual shipping cost 
the portion of the charge the forgot- 
ten taxpayer has to pay must be added 
to the rates actually charged the ship- 
per. 
But the shipper is the remembered 
man. The railroad stockholder is par- 
tially forgotten, but that is a small 
matter. It is the taxpayer who has the 
distinction of serving as the true for- 
gotten man in this case. Taxpayers 
may, indeed, have to pay several dol- 
lars for every fraction of a dollar 
saved the shipper. The taxpayer is 
forgotten. 


NE of the features of the new 

farm bill provides for the leas- 

ing of a portion of the farmers’ land 

to keep it out of cultivation. In this 

project the farmer is the remembered 

man—and the taxpayer is the forgot- 
ten man. 

This may, of course, be good for 
the taxpayer; but, if the taxpayer as 
well as the farmer were the remem- 
bered man, our political leaders would 
say to him: 

“We know, Mr. Taxpayer, that 
your burdens have been heavy and 
that times are hard for you. So we 
shall cut our present government pay- 
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rolls as much as we can; but the farm- 
er is in a bad way. We are, there- 
fore, going to add a little more to 
your taxes for his benefit. It is nec- 
essary to put the farmer on the Fed- 
eral payroll. As this is for the good 
of the nation you will not, of course, 
object to it.” 

But that is not the way it is done. 
It is much easier to treat the taxpayer 
as the forgotten man than to venture 
explanations, however convincing 
those explanations ought to be. The 
ways by which the taxpayer is called 
upon to act as the forgotten man are 
many and devious. 

While the taxpayer probably at- 
tains the highest rank as the forgot- 
ten man, the ultimate consumer never- 
theless is a close runner-up. 

A typical illustration of that is to 
be found in our high tariff policy. 
We levy protective duties, not to get 
revenue for the government, but for 
the American working man. We say 


he must be protected from the pauper, 


labor of foreign countries. In polit- 
ical discussions of this subject Amer- 
ican labor is the remembered man, and 
the American consumer is the forgot- 
ten man. At any rate the part the 
consumer plays in the drama is not 
emphasized. 

One of the troublesome political 


questions at present is the protective 
tariff policies of foreign countries de- 
signed to keep out our goods. -It is 
hard for a layman to see why this for- 
eign tariff wall should be necessary 
because if it is our labor which needs 
protection against the underpaid labor 
of other countries it would not seem 
that their labor would need protection 
against ours. 

Still the fact is that foreign coun- 
tries do raise these barriers against 
us. For the benefit of American labor 
we require our consumers to pay more 
than they otherwise would for what 
they have to buy. Foreign countries, 
it is said, in order to get even with 
us, retaliate by putting an additional 
tax on their own consumers. So this 
is not the only country in which the 
consumer plays the role of the for- 
gotten man. 

In the political discussion of all 
subsidy legislation either the taxpayer 
or the consumer is the forgotten man. 
The remembered man is the one to 
whom the favor is granted. _ 


A* up-to-date illustration of the 
assignment of the role of the 
forgotten man to the consumer is the 


buy American, buy British, buy 
French, or other similar movements. 
Presumably this means that if the 


e 


“THE service charge is politically unpopular. It has been 


The purpose of the service 


q prohibited by legislation. 
charge is to make each customer pay the actual cost of 


serving him. 


If he is not required to pay this cost 


in some way, somebody else must pay it for him. As the 
customers carried at a loss at the expense of other custom-, 
ers are thought by our political leaders to be poor people, 
they become the remembered man in political discussions of 


the question.” 


768 





PUBLIC UTILITIES FORTNIGHTLY 


consumer would normally prefer a 
foreign article to one of home manu- 
facture, either because the price of 
the foreign product is lower or the 
quality better, or for any other rea- 
son, the consumer should patriotically 
forego any advantage to himself and 
favor the American producer or 
American labor. The home manufac- 
turer or home labor is the remembered 
man, and the consumer again the for- 
gotten man. Not satisfied with the 
burden already imposed upon the con- 
sumer by the tariff, the consumer is 
further asked to forget himself by 
voluntarily loading himself with addi- 
tional tax in favor of the remembered 
man. 

The taxpayer has lately shown 
some evidence of objection to his for- 
gotten-man role. Perhaps the con- 
sumer will some day become consum- 
er conscious and demand that he be 
remembered for a change. 

In fact the consumer has already 
shown animation in spots. When it 
comes to public utilities, the consumer 
is no longer always the forgotten man. 
The utility company and its employees 
assume that role in most political dis- 
cussions of public utility questions. 


D ID anyone ever hear of our polit- 
ical leaders urging high utility 
rates for the purpose of maintaining 
the American standard of living for 
utility labor? Has anyone urged high 
utility rates in order to bring back 


good times? It may be that the util- 
ity men have been guilty of faulty 
technique in their public relations in 
allowing themselves and their em- 
ployees to become the forgotten man 
in the political arena, but that is just 
what they are. The consumer is the 


man who, in respect to regular utility 
service, occupies the center of the 
stage. 

Consumers of other goods or serv- 
ices are, of course, not entirely off the 
stage. The antimonopoly laws, for 
instance, are for their protection. In 
the utility field special public service 
commissions have been set up to es- 
tablish reasonable charges for utility 
service. This has been done both by 
the Federal government and _ the 
states. 

But the consumer of utility service 
has many special fast friends in and 
out of politics. Some of them go so 
far as to urge practically complete 
oblivion for utility companies and 
their employees in proceedings before 
and in proceedings by these public 
service commissions. They would 
have these commissions remember no 
one except the consumer. Let the 
utilities, they say, go to the courts 
for recognition (if it isn’t a Federal 
court). 

This is quite a popular political ar- 
gument. It has even been carried so 
far as to brand lawyers appearing for 
utility companies as guilty of unethical 
conduct. Not long ago a state official, 
according to press reports, spoke be- 
fore a gathering of clergy on “Chris- 
tian Ethics in Modern Business.” In 
the course of his address he said: 

“Among the greatest enemies of govern- 
ment are these so-called respectable men, 
acting under the guise of attorneys, to 
defend these corporations for fat fees.” 

The “fat fee’ reference by this pub- 
lic official was probably thrown in for 
good measure. The main offense in 
the mind of this political leader un- 
doubtedly was that lawyers prostitute 
their great profession by appearing 
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c6 HE consumer of utility service has many special fast 
friends in and out of politics. Some of them ao so far 
as to urge practically complete oblivion for utility companies 
and their employees in proceedings before and in proceedings 
by the public service commissions. They would have these 
commissions remember no one except the consumer.” 





for utility companies and their em- 
ployees, fee or no fee. If he could 
have his way, he would probably add 
something to the oath lawyers are re- 
quired to take before practicing. In 
addition to having them swear to sup- 
port the Constitution of the United 
States and that of their own state, he 
would probably have them swear nev- 
er to appear for a public utility com- 
pany, fat fee, slender fee, or no fee 
at all. 

This would certainly be putting 
utility companies and their employees 
in their proper place, in the forgotten 
man class. The most consumer-con- 
scious consumer could scarcely ask for 
more. 


S° it is apparent that the consumer’s 

status as the remembered man or 
the forgotten man varies in the polit- 
ical discussion of different economic 
problems. The consumer of utility 
service gets a pretty fair break as con- 
sumers go, but there are some flies in 
the ointment even for him. 


Take merchandising by utility com- 
panies. 

This has long been a political storm 
center. Some states have prohibited 
sales of appliances by utility compa- 
nies. In the discussion of this ques- 
tion the consumer of utility service 
again assumes his normal role as the 
forgotten man; the remembered man 
here is the small independent appli- 
ance dealer. It is he who objects to 
merchandising by utility companies, 
not the utility customer. The utility 
customer is the one benefited by util- 
ity merchandising, whether it is 
through the price of the goods sold, 
guarantee of quality, servicing, or 
terms of payment. It is, therefore, 
the customer who is asked to make a 
sacrifice for the benefit of the inde- 
pendent dealer. When politicians are 
crying in the wilderness against util- 
ities for selling appliances, they are 
remembering only the appliance deal- 
er. The consumer’s interest in the 
matter is forgotten. Even the con- 
sumers of utility service have a hard 


770 





— 2 oe SA. ce ee eee oe ee ea ok 


PUBLIC UTILITIES FORTNIGHTLY 


job of keeping out of the forgotten 
man class. 

And that is not all. The utility cus- 
tomer or consumer in addition to be- 
ing the forgotten man in respect to 
his general taxes, is also the forgotten 
man as to special taxes which are 
levied against him by the government 
for the privilege of receiving utility 
service. 

Franchise taxes for the use of the 
streets are levied apparently against 
the utility stockholder; but they are 
paid by the utility customer. Per- 
haps they should be. That is not the 
point. The fact that these taxes are 
really paid by the customer and only 
collected by the company is not 
brought prominently to the customer’s 
attention in political discussions. The 
utility stockholder and the general 
taxpayer is the remembered man—the 
utility customer again the forgotten 
man. 


N°’ and again someone intro- 
duces a bill in a legislative body 
to make the value of utility property 
for the purpose of taxation the same 
as its value for rate making. Pre- 
sumably the purpose of such pro- 
posals is to increase the value of the 
company’s property for taxation. 
The authors of these bills probably 
say to themselves: “The utility com- 
panies put a high value on their prop- 
erty so as to charge high rates. Why 
not get even with them by making 
that value the value for taxation?” 
Again the utility customer or con- 
sumer becomes the forgotten man. 
Authors of such bills undoubtedly 
think that utility customers are al- 
ready paying too much for the serv- 
ice. Therefore, they purpose to get 


back at the utility stockholder, the 
remembered man in this type of legis- 
lation, by making the utility customer, 
the forgotten man, pay still more for 
that service. They would do this by 
increasing the special tax imposed 
upon him by the government for the 
privilege of receiving the service, 
which, of course, would be added to 
his bill. 

In the popular discussion of many 
utility regulatory problems special 
groups of utility customers often 
qualify as the forgotten man. An 
illustration of this would be the con- 
troversy over the service charge. The 
service charge is politically unpopular. 
It has been prohibited by legislation. 
The purpose of the service charge is 
to make each customer pay the actual 
cost of serving him. There may be 
a reasonable difference of opinion as 
to just what that cost is, but there can 
be no question that there is some cost 
whether the customer uses the service 
or not. If he is not required to pay 
this cost in some way, somebody else 
must pay it for him. The loss, there- 
fore, falls on other customers. As the 
customers carried at a loss at the ex- 
pense of other customers are thought 
by our political leaders to be poor 
people, they become the remembered 
man in political discussions of the 
question. The rest of the customers 
assume the rdle of the forgotten man. 


r Baltimore the support of the 
parks was imposed on the street 
Baltimore seems 
to have been the only city bold enough 


railway company. 


to put that idea across. Every time 
a car rider boards a car in Baltimore, 
it is said, he pays half a cent toward 
the maintenance of the city parks. 
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Nobody else pays anything. Efforts 
to get rid of that charge were stoutly 
opposed politically. One of the objec- 
tions advanced was that a change of 
policy would make it necessary to in- 
crease the city tax levy. In this case 
the general taxpayer is, politically at 
least, the remembered man. The 
street car patron is the forgotten man. 
A few years ago there was a con- 
troversy in Atlanta, Georgia, over 
street railway fares. The railway 
was owned and operated by the same 
company that owned the plants which 
supplied the city with gas and elec- 
tricity. It was urged that in fixing 
the street railway rates the entire busi- 
ness of the company should be con- 
sidered. The point was that if the 
company could make enough out of 
the rest of its business, why should 
it worry about low street car fares. 
Here the remembered man was the 
street car rider and the utility stock- 
holder. The forgotten man was the 
consumer of gas and electric service 
who was asked to make up the loss 
caused by low street railway fares. 
Labor, the remembered man in oth- 
er industries, is usually the forgotten 
man in the public utility industry, al- 
though this is not always so. Some- 
times even public utility labor asks to 
be remembered. Back in 1927 the 
employees of a street railway com- 
pany in Wilmington, North Carolina, 
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put an advertisement in the Wilming- 
ton Morning Star, in which they 
asked the people to ride on the cars. 
They said that they did it 
“To call your attention to the fact that 
the Tide Water Power Company is paying 
out to its employees in Wilmington over 
$432,000 every twelve months. This money 
is largely spent in Wilmington as a big 

pinay in keeping Wilmington going. x 
We have an interest in our work and in 
serving you, and we trust that you will 
help us and help Wilmington by riding the 
cars we operate. This will increase the 
number of employees, therefore, making 
the payroll in Wilmington larger.” 

Although the investor in operating 
public utility companies is afforded 
some protection through legislation 
providing for the regulation of secu- 
rity issues by commissions, in popular 
political discussions the investor is 
usually the forgotten man. When it 
comes to holding companies, however, 
the investor who buys his securities 
in the open market gets much more 
attention ; but even here the man real- 
ly remembered is the customer of the 
operating company owned by the 
holding company. 

This is not saying whether this for- 
getfulness is right or wrong, it is 
merely saying that the forgotten man 
is not always the man our political 
leaders would like to have us think 
he is. 

And, when it comes to forgetting 
the forgotten man, the best of all for- 


getters is the politician. 





Why Rate Cases Cost Too Much 


No one who has had practical experience with formal hearings held 
before state commissions and courts will deny that a considerable part 


of the time, effort, and money e +p 


—and costly to the taxpayer, to t 


ended are unnecessary and wasteful 
e ratepayer, or to the utility security 


owner. How can this extravagance be curtailed during the current 
—_ for 7 taxes and lower utility rates? An answer will be given 
by C. B. Cooxe, Jr, in a coming number of this magazine. 
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The Power to Hire and Fire 
State Commissioners 


Is it inherent in the legislative, the executive, or the judicial branch of 


government? A 


nd what are the constitutional rules and limitations gov- 


erning the vesting and exercise of this power? The answer may be found 
largely in the definition and classification of the commission’s functions. 


By MILTON J. McVEAN 


ETERMINING whether the zebra 

D in the circus is white and 

striped black or black and 

striped white, can be of no more than 

academic importance, but it* is of 

material importance to determine the 

department of the circus.in which the 
zebra properly belongs. 

So long as a public service com- 
missioner works efficiently and whole- 
heartedly to make two globes of glass 
glow where only one glowed before— 
and at a materially lower cost per globe 
—it is of small importance whether 
his stripes are of the pro bono puilico 
genus or whether they have a pro- 
utility background. But in locating, 
defining, and limiting the power to 
appoint and remove public service 
commissioners it is of prime impor- 
tance to determine whether those com- 
missioners are legislative, executive, 
or judicial officers. The independence 
of the respective branches of govern- 
ment, contemplated by all American 
Constitutions, would be very largely 


destroyed if each branch did not have 
exclusive control over the appointment 
and removal of its own officers. 


[ has been said that “A public 
service commission is a difficult 
specimen to classify in the legal test 
tubes.” * Although there is some ap- 
parent confusion on the subject, when 
the well-known factual and legal con- 
siderations that must control are ap- 
plied in making the test it becomes a 
very simple matter to determine the 
department of government in which 
the commissions belong. 

In seeking the native heath of the 
commissions we can eliminate the ju- 
dicial branch from our consideration 
with short shrift. It seems to be well 
and soundly settled, generally, that a 
regulatory commission is not a court 
and, therefore, cannot properly be 
placed or classified within the judicial 
department. 

1“The Increasing Urge to ‘Boss’ the State 


Commissions,” Public Utilities Fortnightly, 
September 15, 1932. 
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This article deals with the classifi- 
cation of the commissions with par- 
ticular reference to Pennsylvania, be- 
cause of the combination of circum- 
stances or of pomp and circumstance 
existing in that state, involving every 
material phase of the subject and in- 
cluding many elements contributing 
both to its importance and to the con- 
fusion concerning it. 

The prominence and importance of 
this matter in Pennsylvania may be 
largely duplicated in other states. In- 
dependently of the question whether 
the utility laws of Pennsylvania need 
any material strengthening, the ma- 
jority of questions and matters that 
make up the public utility issue there 
relate chiefly to the administration of 
the law, and the question whether the 
pleasure of the governor or of the 
legislature (or their joint pleasure if 
such a joinder is constitutionally pos- 
sible) shall control in the removal of 
the commissioners has played a very 
prominent role in the regulatory 
drama of that state. 


HE Pennsylvania Constitution 

impliedly, but none the less clear- 
ly, contemplates the independence of 
the three branches of government in 
their respective fields. It also pro- 
vides, expressly, that “appointed offi- 
cers, other than judges of the courts 
of record and the superintendent of 
public instruction, may be removed at 
the pleasure of the power by which 
they shall have been appointed.” * 
That provision, the courts of Penn- 
sylvania have long held, means ex- 
actly what it says. ‘Under it, indis- 
putably, the pleasure of the appoint- 
ing power in the matter of remov- 


2 Pennsylvania Constitution, Art. VI, § 4. 


als may not be restricted by statute. 

If the Pennsylvania commission’s 
functions, considered collectively, con- 
stitute the execution of the law, from 
which it would follow as a necessary 
conclusion that the governor is the 
appointing power over the commis- 
sioners, then he may remove them 
absolutely at his sole pleasure and 
without let or hindrance from any 
other power. If the commission’s du- 
ties are predominantly legislative in 
character, so that the legislature must 
be deemed the appointing power, the 
pleasure of the legislature as to the 
removal of the commissioners must be 
obeyed. 

The Pennsylvania legislature creat- 
ed the commission of that state as “an 
administrative body” with the power 
and duty to “enforce, execute, and 
carry out” the regulatory law. And 
by the administrative code of the 
commonwealth the legislature specific- 
ally and definitely classified and placed 
the commission in the executive 
branch of the state government. Yet 
the Pennsylvania regulatory law re- 
quires, and is the only state utility law 
that does require, the senate’s consent 
to the removal of commissioners by 
the governor. This restrictive re- 
quirement is, of course, unconstitu- 
tional if the governor is the appoint- 
ing power. 


oo years ago the governor of 
Pennsylvania undertook to remove 
two public service commissioners 
without the consent of the senate; he 
contended, when the matter came be- 
fore the state supreme court, that the 
governor is the appointive power over 
the commissioners and that, there- 
fore, the statutory requirement of the 
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senate’s consent to their removal is 
unconstitutional. The supreme court 
decided that the restrictive require- 
ment is valid because, the court held, 
the functions of the commission are 
predominantly legislative in charac- 
ter so that the commissioners “must 
be deemed representatives of the legis- 
lature and not of the executive,” from 
which it follows necessarily that the 
legislature is the real appointive power 
over the commissioners and its pleas- 
ure and discretion as to their removal 
must be obeyed.® 

It is a remarkable coincident that 
although Pennsylvania is the only 
state whose Constitution provides ex- 
pressly that appointed officers may be 
removed at the pleasure of the power 
by which they are appointed, it is also 
the only state whose regulatory law 
requires the senate’s consent to the re- 
moval of commissioners by the gov- 
ernor, and is the only state” whose 
supreme court has held a utility regu- 
latory commission to be an agency of 
the legislature. The supreme court of 
only one other state has been called 
upon to rule on the question, and that 
court advised the legislature that a 
railroad commission, if created, would 
be purely an executive agency, and 


8Com. ex rel. Attorney General v. Benn 
(1925) 284 Pa. 421, P.U.R.1926B, 514. 


e 


the railroad commissioners would be 
executive officers. 

Lack of space precludes a full an- 
alysis here of the Pennsylvania court’s 
classification of the commissioners as 
representatives of the legislature and 
not of the executive, but we can out- 
line a few of the factual and legal 
considerations and cite some of the 
authorities bearing upon the matter, 
which were apparently overlooked by 
the Pennsylvania Supreme Court. 

Public utility regulatory statutes, 
like all other laws, are subject to con- 
stitutional rules governing the three 
fields of action with respect to laws 
—their enactment, their execution, 
and their interpretation and applica- 
tion. These rules, common to Ameri- 
can Constitutions, are: (1) that the 
power to make, amend, and repeal 
laws is confined to elected legislators, 
with express exceptions of powers 
given the chief executive to partici- 
pate in legislation; (2) that the pow- 
er to carry out or execute laws is con- 
fined to the executive department, the 
chief executive being charged with 
the duty to take care that the laws be 
faithfully executed; and (3) that the 
power to interpret and apply the laws 
is confined to the judicial department. 
“And this separation and consequent 
exclusive character of the powers con- 


and remove public service commissioners it is of prime 


q “In locating, defining, and limiting the power to appoint 


importance to determine whether those commissioners are 
legislative, executive, or judicial officers. The independence 
of the respective branches of government, contemplated by 
all American Constitutions, would be very largely destroyed 
if each branch did not have exclusive control over the ap- 
pointment and removal of its own officers.” 
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ferred upon each of the three depart- 
ments is basic and vital—not merely 
a matter of governmental mechan- 
ism.” * 

Of course, our Constitutions are 
just as fully applicable to the whole 
subject of public utilities and their 
regulation as if the subject had been 
actually and specifically in the minds 
of the people when they voted on the 
Constitutions. Organic laws look to 
the future. 


I“ a leading textbook on the subject 
of public utility regulation ® it is 
said, concerning the powers and func- 
tions of commissions in carrying out, 
administering, or executing utility 
regulatory laws (not the power inher- 
ent in the legislature to enact such 
laws) : 

“When it is necessary to find a place for 
the rate-making power in one of the three 
departments in which government is com- 
monly divided, it undoubtedly forms part 
of the executive department. We have 
seen that the power is neither judicial nor 
legislative; it does not involve the power 
to make laws, or to interpret and apply 
them, but to aid in carrying the laws into 
effect.” 

The Nebraska Constitution, after 
naming the particular officers who 
make up the executive department of 
the state government, goes on to pro- 
vide that “no other executive state of- 
ficer shall be continued or created.” 
Some fifty years ago the lower house 
of the Nebraska legislature was con- 
sidering a bill to create in that state 
a railroad commission, and, in view 
of the constitutional provision quoted 
above, asked the Nebraska Supreme 


# Springer v. Fievior Islands (1928) 277 
U. S. 189, 281, 72 d. 845. 

5 Beale & hades a O pailvoad Rate Regu- 
lation, 1st Ed. (1906), § 1306. See also Wy- 
man on Public Service Corporations, § 1404. 
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Court for an advisory opinion on the 
question : 

“Would railway commissioners be state 
executive officers, or would the office of 
railway commissioners of the state be a 
state executive office if created by the legis- 
lature?” 

The court, after referring to the 
provisions in the state Constitution 
separating the state government into 
the three departments, and after stat- 
ing the general nature and purposes 
of the railroad commission laws of 
other states, advised the legislature as 
follows: 

“The powers and duties of railroad com- 
missioners are inherently execu- 
tive. . Even were it not inhibited by 
other clauses of the Constitution, we do 
not think that it is desired or contemplated 
to invest such railway commission with the 
power to make laws, or even to interpret 
or apply them, but that such duties would 
be to aid in carrying the laws into effect. 
Hence their duties would be executive, and 

. . . they would be state executive of- 
ficers,” & 
bg a leading legal digest,’ the dele- 
gation or assignment to the Inter- 
state Commerce Commission and to 
state utility regulatory commissions 
of the authority under which they act, 
is classified under the heading, “Dele- 
gation to Executive Officers.” The 
same classification is made in a great 
encyclopedia of law, where the prin- 
ciple is stated that “a certain policy 
or rule having been prescribed by stat- 
ute, matters in detail in carrying out 
the executive duty of giving effect to 
the legislative will may be left to 
boards and commissioners. The In- 

6 Re Railroad Comrs. (1884) 15 Neb. 679, 
682, 50 N. W. 276. See also Pacific Express 
Co. v. Cornell (1899) 59 Neb. 364, 81 N. W. 
377; and Nebraska Teleph. Co. v. Cornell 
(1900) 59 Neb. 737, 82 N. W. 1. 

7 Current Digest, "American Digest System, 
Constitutional Law—lIII, Distribution of 


Governmental Powers and Functions, § 62— 
To Executive. 
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When Legislatures May Delegate Legislative Powers: 
~ . oe ts only one exception to the rule against delegat- 


ing legislative power. 


The sole exception is that legis- 


latures may pass on or delegate purely legislative powers ‘to 
municipal corporations, to which by immemorial custom a part 
of the legislative power has always been delegated for the pur- 


pose of local administration.’ 


But a public service 


commission does not fall within the exception. . It is obviously 
not a municipal corporation, nor an agency for local purposes.” 





terstate Commerce Commission is a 
conspicuous illustration of this rule.” 

Similar interpretations of the pow- 
ers of state commissions have been 
made by the highest state courts of 
Montana, Tennessee, and Texas, and 
by the superior court of Pennsyl- 
vania. 


O F course, the theory or contention 
that a public service commis- 
sion’s powers, duties, and functions 
taken as a whole are legislative in 
character must fail absolutely and 
completely unless it can be shown that 
the power which is unquestionably in- 
herent in the legislature to regulate 
public utilities is an exception to the 
general rule that legislative power 
cannot be delegated. Therefore, it is 
not surprising that proponents of the 
“legislative” theory have sometimes 
claimed that the granting by legisla- 
tures to commissions of authority to 


fix rates and otherwise regulate pub- 


lic utilities under general regulatory 


laws has been sanctioned by the courts 
as an exception to the rule against 
delegating legislative authority. But 
there is no basis for that claim. 

There has never been a single case 
in which the assignment to a commis- 
sion of the power and duty to admin- 
ister a utility regulatory law (or, for 
that matter, any other regulatory 
law) has been sanctioned or upheld 
as an exception to the general rule 
that legislative authority cannot be 
delegated. On the contrary, in every 
case where the assignment of such 
authority has been upheld, the deci- 
sion was on the ground that the as- 
signment was not a delegation of leg- 
islative authority; that the authority 
given was purely administrative or 
executive, and in every case where the 
questioned statute has attempted to 
delegate legislative power or author- 
ity, or the authority given was found 
to be legislative, the statute has fallen 
as unconstitutional. 
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Rr” the very beginning of Ameri- 
can government it has been well 
settled that there is only one exception 
to the rule against delegating legisla- 
tive power. The sole exception is 
that legislatures may pass on or dele- 
gate purely legislative powers “to mu- 
nicipal corporations, to which by im- 
memorial custom a part of the legis- 
lative power has always been delegat- 
ed for the purpose of local adminis- 
tration.” 

It has been said that this exception 
is an Anglo-Saxon practice “antedat- 
ing the adoption of the Constitution, 
and the right of local government be- 
ing so fundamental to our system of 
politics, our Constitutions are, in the 
absence of any express provisions to 
the contrary, to be construed as per- 
mitting it.” ° 

But a public service commission 
does not fall within the exception. It 
is obviously not a municipal corpora- 
tion, nor an agency for local purposes. 

In a host of cases in which the con- 
stitutionality of public utility laws 
and other regulatory laws has been 
questioned, the courts have pointed 
out the distinction between the legis- 
lative function of passing laws and 
the executive function of commis- 
sions in carrying them out. What the 
Indiana Supreme Court said in one 
case is typical of hundreds of deci- 
sions showing the distinction: 

“The true test and distinction whether 

a power is strictly legislative, or whether 

it is administrative, and merely relates to 

the execution of the statute law, ‘is be- 

tween the delegation of power to make a 

law, which necessarily involves discretion 

as to what it shall be, and conferring au- 


thority or discretion as to its execution, to 
be exercised under and in pursuance of the 


8 Willoughby on the Constitution, 2d Ed., 
§ 1076. 


law.’ The first cannot be done. To the 
latter no valid objection can be made.” ® 
upPporT for the contention that the 
work of public service commis- 
sions should be defined or classified 
as being legislative in character is 
sometimes sought in the language 
used in decisions holding primarily 
that the power to fix utility rates and 
otherwise regulate public service com- 
panies is not a judicial power, but is 
inherent in the legislature, and in so 
holding have referred to the power 
and function of fixing rates as being 
“legislative,” “purely legislative,” 
“strictly legislative,” and so forth. 
Of course, the power to regulate 
public utilities, like all the other regu- 
latory powers falling within the gen- 
eral police power of the state, is a leg- 
islative power, and may be exercised 
by the legislature in either of two 
ways. The legislature may enact laws 
placing in effect particular rates and 
service determined upon by the legis- 
lature itself; or it may enact laws 
prescribing standards of rates and 
service and providing that particular 
rates and service, administratively 
found by commissions to meet such 
standards, shall become effective. Un- 
der the latter plan, it is by virtue of 
the legislative power and the law it- 
self that the particular rate or service 
ascertained by the commission be- 
comes effective, and not by virtue of 
the administrative power conferred 
upon the commission to find and dis- 
close the particular rate or service 
that meets the standards set by the 
statute. 


HE gist of all the decisions in 
which courts have refused to de- 


® Blue v. Beach (1900) 155 Ind. 121, 56 N. 
E. 89. 
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clare what particular rates or service 
meet the requirements of the regula- 
tory statutes, is succinctly expressed 
as follows by the United States Su- 
preme Court: 

“The legislature has power to fix rates, 
and the extent of judicial interference is 
protection against unreasonable rates.” 
And the supreme court of Nevada 

declared : 


“The power to prescribe rates for a com- 
mon carrier or a public utility company is 
a legislative function as distinguished from 
a judicial power which the legis- 
lature has really exercised in the first in- 
stance by prescribing that all rates shall 
be just and reasonable.” 11 
In none of the cases of that class 

was the court called upon to classify 
a public service commission in a de- 
partment of government. To say that 
the courts meant in any such decisions 
to hold that a public service commis- 
sion performs a legislative function, 
when it ascertains the fact and dis- 
closes what particular rate or service 
conforms to the statute, seems noth- 
ing short of ridiculous in view of the 
other great class of cases holding that 
public utility regulatory laws are val- 
id when, and only when, the powers, 
duties, and functions they confer up- 
on commissions are purely adminis- 
trative or executive in character and 
not legislative. The argument would 
set up the two classes of decisions, 
one against the other, whereas there 
is no such conflict. In the one class it 
Chicago & G. T. R. Co. v. Wellman 
(1892) 143 U. S. 339, 344, 36 L. ed. 176. 


11 Garson v. Steamboat Canal Co. (1919) 
43 Nev. 298, 312, 185 Pac. 801, 1119. 


e 


is held that the courts cannot legis- 
late but can only pass upon the rea- 
sonableness of the regulatory act. In 
the other class it is held that the com- 
missions cannot legislate but can only 
administer or execute the regulatory 
law. 


OMETIMES it has been said, in ef- 
fect, “Well, anyway, a public 
service commission’s orders, rules, 
and regulations have the force and ef- 
fect of laws, and that makes them 
laws and makes the issuing of them a 
legislative act or function.” Wrong 
again. Such orders, rules, and regu- 
lations are only “quasi legislative” or 
seemingly legislative, which falls far 
short of being the real thing. The 
distinction has been drawn in many 
great decisions. 

It has also been claimed that the 
terms “administrative” and “to ad- 
minister,” as applied to boards and 
commissions and their duties, do not 
mean “executive” and “to execute,” 
but that the word “administrative,” 
as used, for instance, in the Pennsyl- 
vania Public Service Company Law, 
is used in the sense of “administering 
the details,” and that this justifies 
classifying a public service commis- 
sion as being “an administrative arm 
of the legislature.” Of course, the 
power to administer a law is confined 
to the details. That is exactly what 
characterizes the power to administer 
as a purely executive power and not 
legislative in character. Every execu- 
tive agency is “an administrative arm 


“Every executive agency is ‘an administrative arm of the 
legislature’ in the sense of carrying into effect the will of 
the legislature, but not in the sense of declaring that will.” 
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of the legislature” in the sense of car- 
rying into effect the will of the legis- 
lature, but not in the sense of declar- 
ing that will. 

That is an entirely different matter. 


.’ has been seriously contended that 
administrative boards and com- 
missions constitute a fourth depart- 
ment of government; that their work 
is a sort of fourth dimension or 
fourth estate of governmental func- 
tions. Forgotten Constitutions! If 
there could be such a fourth branch 
of government, so constituted, we 
might truly say of it what Burke said 
in pointing to the Reporters’ Gallery: 
“Yonder sits the fourth estate, more 
important than them all.” But we 
cannot, by assigning them to a fourth 
department, dispose of or account for 
any apparently supernormal phenom- 
ena found in the activities of our ad- 
ministrative agencies. No American 
Constitution creates or contemplates 
a fourth department of the govern- 
ment. 


ut why differentiate in classify- 
ing administrative agencies 
charged with the duty of carrying out 
the various regulatory laws enacted in 
the exercise of the general police pow- 
er of the state? A public utility law 
is “just another regulatory law.” It 
was said by a Federal court, in speak- 
ing of the Oregon Railroad Commis- 
sion: 

“But this commission is no exception to 
the creation of administrative boards and 
boards of commission, charged with like 
and kindred duties. The legislature has 
created a board of canal commissioners, 
. . . a board of agriculture, an insurance 
commissioner .. . , a food and dairy 
commissioner, and a commissioner of the 


bureau of labor statistics and inspection of 
factories and workshops. . Such is 


the ,,Sharacter of the railroad commission 
act. 


And it is made perfectly clear in 
hundreds of decisions that all laws 
enacted in the exercise of the police 
power are alike in principle. There 
is no fact in the history of the regu- 
lation of the various subjects included 
in the police power, nor any other fact 
or reason that warrants drawing any 
distinction among such laws in classi- 
fying the agencies administering 
them. If any one of such agencies is 
a legislative agency, then every one of 
them is a legislative agency. If any 
one of such laws is an exception to the 
constitutional rule assigning the exe- 
cution of laws exclusively to the exec- 
utive department, or is an exception 
to the mandate that the chief execu- 
tive shall take care that the laws be 
faithfully executed, then every one of 
them is an exception. 


“8 pope will differ as to where 
the power to remove publi¢ serv- 
ice commissioners ought to lie—as to 
what the organic law on the subject 
ought to be. But that question is, 
very distinctly, another story. In 
classifying public service commissions 
and determining who has the power 
to remove commissioners, the Consti- 
tution as it is must control. 

If arguments not violative of rea- 
son, established principles and the 
great weight of decisive authority 
can be advanced to show that public 
service commissions may properly be 
classified as being within the legisla- 
tive department, such arguments 
would, no doubt, be of considerable 
public interest. 


12QOregon R. & Nav. Co. v. Campbell 
(1909) 173 Fed. 957, 978. 
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OUT OF 
THE MAIL BAG 


The Kilowatt-hour Production 
and the Costs of Maintenance of 
the Tennessee Valley Project 


HAVE read with much interest the article 

in the April 13th issue of your magazine 
by Will Irwin on “The Great Tennessee 
Bubble.” This, from my viewpoint, is a 
very excellent article. 

It is unfortunate that the article is marred 
somewhat by some errors appearing in con- 
nection with the power generation and the 
cost of that power. On page 443, it is stated 


that 509,500 kilowatts are involved and an 
annual output of 4,460,000,000 kilowatt hours. 
To produce this quantity of energy would 
require operation of the plant at full capacity 
8,760 hours per year, which I do not believe 
the wildest proponents of storage on_this 


river even conceive. Only at Niagara Falls 
is 24-hour flow available. 

On pages 446 and 447, Mr. Irwin makes 
the common mistake of comparing costs 
which are not comparable; that is, he says 
that the production of 509,500 kilowatts in 
hydro plant “at an operating and maintenance 
cost including items that would be charged 
to navigation and river control” will amount 
to $20,739,000 per year. He compares this 
with a cost in an equivalent steam plant -“in- 
cluding interest, taxes, and renewals” of 
$12,190,000. In other words, in the first figure 
(the accuracy of which I also doubt from 
my own knowledge of operating costs in 
hydro plants) there is omitted the item of 
fixed charges on the investment, while in the 
second figure not only operating costs are in- 
cluded, but also the fixed charges. I have 
no particular quarrel with the costs used for 
the steam plant, although they seem rather 
low. Two mills per kilowatt hour generated 
is about the lowest cost of production I know 
of, and is obtained in the best steam plants 
now in operation. If the total generation is 
the 4,460,000,000 kilowatt hours previously 
mentioned, then the total operating cost will 
be $8,920,000, leaving only $3,270,000 for fixed 
charges which, on the total investment given, 
amounts to something less than 6 per cent 


per year. 
—W. G. Mervine, 
Philadelphia, Pa. 


Canada’s Experience With 
Government-owned Utilities 


N page 180 of Pustic Urmiries Forr- 

NIGHTLY, in the issue of February 2, 
1933, appears a reference to Judge George 
W. Anderson’s recent article in the Atlantic 
Monthly in which the author advocates the 
government ownership of railroads. Appar- 
ently Senator Coolidge of Massachusetts con- 
sidered the views of Judge Anderson of suffi- 
cient interest to justify reprinting in the 
Congressional Record in the issue of De- 
cember 8, 1932. 

Before the United States assumes direction 
of our rails, let us look into the experience of 
other countries with government ownership. 

Canada, for example. 

In Montreal, under private ownership, the 
average rate for electricity is 1.38 cents per 
kilowatt hour, including taxes. In Toronto, 
under municipal ownership and with the 
famous hydroelectric service, the average 
rate is 1.48 cents per kilowatt hour, and no 
taxes. 

The privately owned Canadian Pacific Rail- 
way has a wonderful record for constant 
dividends, spendid service, and sound finan- 
cial conditions. Even now with a world-wide 
depression that railroad is sound financially. 
Contrast this with the Intercolonial Railroad, 
built, owned, and operated by the Dominion 
government. In its wy te years of opera- 
tion it has lost nearly $300,000, It is now 
a part of the Canadian National Railways, 
and from the beginning that and the Canadian 
National Railway has been managed by and 
through politics. The result is that with 
low taxes as compared with the Canadian 
Pacific (it is paying less than half the tax 
that the privately owned line pays) its loss 
is more than $50,000,000 a year. 

Canada’s plunge into state and municipal 
socialism has incurred an additional public 
indebtedness of something more than a bil- 
lion dollars. 

On the Canadian Pacific employees are 
promoted on a basis of ability. On the 
Canadian National employees are hired and 
promoted too often because of a political in- 


fluence. 
—F. G. R. Gorpon, 
Haverhill, Mass. 
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Regulation by Negotiation 


Does it actually benefit the ratepayer? 


Adjustments of utility rates made informally and amicably around the 
conference table, have long been hailed as both an economical and effective 
means of settling differences between the regulatory commissions and the 


public service companies. 


But does this method of avoiding formal pro- 


ceedings always serve the best interests of the utility customer? The author 
of the following article thinks not—for reasons which he here states. 


By MARK WOLFF 
[ was a great break for the utilities 


that none other than William 

Jennings Bryan, friend of the 
common people, represented (as coun- 
sel) the state of Nebraska in its suc- 
cessful attempt to force down the 
railroad rates in 1898, because it was 
in this famous case of Smyth v. Ames 
that the Supreme Court established 
the reproduction cost theory as one of 
the rules for rate cases, at the sug- 
gestion and eloquent urging of Ne- 
braska’s famed orator. The setting 
for that case dramatized the conten- 
tions of the opposing parties. 

Since then, as everyone now knows, 
by the abrupt reversal of price trends 
during the World War, this very re- 
production cost theory has turned out 
to be a fairy godmother to the utilities 
for a period of fifteen years; at the 
same time it has been, in the opinion 
of some very able jurists and eco- 
nomists including Justice Brandeis, a 
severe headache to the ratepayers. 

But until 1929, the ratepayers 


could scarcely complain about the en- 
forcement of the rule. The utilities, 
thanks to the dramatic incident pro- 
vided by Mr. Bryan, always had a 
snappy comeback. They would say to 
their rate base critics: 

“Well, you asked for it and you 
got it. Now you shouldn’t complain 
if it turns out to be our blessing in 
disguise. You enjoyed the benefits 
during the low-price period of 1898 
and now it is our turn. It’s a poor 
rule that does not work both ways.” 

Such repartee, together with appro- 
priate citations and quotations from 
Smyth v. Ames, would usually make 
the inquiring rate critic in the pre- 
Hoover days hang his head and 
wonder if the Great Commoner had 
not, with the best intentions in the 
world, delivered his people into the 
hands of the enemy. 


B the depression changed all 
that. The gently declining com- 
modity price list of 1929 broke into 
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a run in 1930—into a panic in 1931, 
and has been bumping various de- 
scending bottoms in 1932 to date. 
This has brought the reproduction 
cost theory up again for reconsidera- 
tion, and the utility rate critics are be- 
ginning now to wonder whether the 
Great Commoner’s boomerang has 
not completed a double detour to 
crown the heads for which it was 
originally intended in 1898. 

Driven to a new position by this 
rapidly declining price trend, the utili- 
ties now say that utility rates have 
come down. In a sense, this is true. 
Certainly utility rates, particularly 
electric rates, are lower today than in 
the ““pre-war’’ days which seem to be 
regarded as a period of extremely low 
prices. But, that is hardly a fair test. 
Undoubtedly, technological improve- 
ments, natural operating economies, 
and increased consumption per cus- 
tomer would have made these rate 
reductions possible aside from the 
general decline in price trends. The 
question before the house, therefore, 
is not whether utility rates have come 
down, but whether they have come 
down enough and in proportion cor- 
responding to decreased cost of pro- 
duction coupled with the reduction in 
general commodity prices—including 
the prices of the particular commodi- 
ties, such as cast iron, copper, and so 
forth, that go to make up the items 
of the “hypothetical cost to reproduce” 
utility properties. 


Gee the technological improve- 
ments and operating economies 
made their greatest advance, perhaps, 
just prior to the crackup of the au- 
tumn of 1929, a fairer test might be 
to compare the declining general price 
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list with the declining utility rates 
since that date. 

Let us, as Al Smith would say, 
“look at the record.” What record? 
Well, there are statistics from such 
unbiased sources as the United States 
Department of Labor, Federal Re- 
serve Bank of New York, Dun’s, 
Bradstreet’s, and the National Indus- 
trial Conference Board. 

We find that o: December 31, 1929, 
the cost of living index of the Depart- 
ment of Labor stood at 171.4 as 
against 132.1 on December 31, 1932. 
This means a decline of 22.9 per cent 
in the 3-year interim. This index in- 
cludes various items in thirty-two 
largest cities of the United States 
which go to make up cost of living, 
such as food, rent, clothing, utility 
service, transportation, and so forth. 

The average rate for 1,000 cubic 
feet of manufactured gas in fifty-one 
principal cities on December 15. 1929, 
was $1.21 as against $1.15 on Decem- 
ber 15, 1932, a decline of only 5 per 
cent, or less than one fourth the rate 
of decline shown by the cost-of-living 
index. The same comparison is true 
in the fifty-one cities as to domestic 
electric light rates which declined only 
44 per cent in the same interim, or 
only about 20 per cent of the cost-of- 
living trend from December, 1929, to 
December, 1932. P 

The decline in the cost-of-living in- 
dex (22.9 per cent) used in making 
the above comparisons is the smallest 
of the various indices represented in 
the table on page 786, which presents 
a quick picture of the situation. 

The National Industrial Conference 
Board just estimated the national in- 
come at forty billion dollars for 1932, 
as compared with eighty-five billions 
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for 1929, a drop of 53 per cent. 

The spread between the trend in 
electric rates and that shown by the 
cost-of-living index (a ratio of 1 to 
5) is particularly striking, when it is 
considered that the average use of 
current per domestic customer was 
more than 20 per cent greater for 
the year 1932 than for the year 1929, 
rising in the interim from 500 to 601 
kilowatt hours’ consumption per an- 
num. 

Statistics as to exchange telephone 
rates are not published, but if there 
were reduction in such charges since 
December 31, 1929, their number and 
extent are undoubtedly less than the 
small decreases in gas and electric 
rates. 


WwW the giant strides made in 
reduction of costs of generation 
and transmission of electricity in re- 
cent years, one would naturally expect 
sharp declines in the rate charged per 
kilowatt hour to domestic consumers 
of electric energy. This class repre- 
sents 70 per cent of the homes of the 
country, more than 10,000,000 cus- 
tomers, and provides approximately 
60 per cent of the total electric reve- 
nues from all sources. To expect a 
reduction in rate more consistent with 
the fairly conservative cost-of-living 
index would not appear to be unrea- 
sonable. 

Moody's Manual for the year 1932 
explains the increase in domestic con- 


sumption by the following statement: 


“The problems in distribution have more 
recently centered in the attempts to increase 
consumption in homes already electrically 
equipped. The promotion of appliance sales, 
the consolidation of service in the home 
under a single meter, and the establishment 
of promotional rates have been widely 
adopted in the intensive development of 
markets, and the increase in consumption 
per consumer is evidence of the results of 
these policies. The number of customers 
reached in the industrial market has not 
grown with the same rapidity as the do- 
mestic.” 

Another significant bit of evidence 
is that the depression era has shown 
up a decline in industrial use of elec- 
tricity as against the 20 per cent in- 
crease on the part of domestic con- 


sumers. 


I“ casting about ‘for a possible ex- 
planation of the failure of utility 
rates to keep reasonable pace with 
price indices reflecting operating and 
construction costs generally, we might 
consider that the trend in utility regu- 
lation during the past three years, has 
been toward the avoidance of rate 
cases and the adoption in their stead 
of the negotiative method of settle- 
ment. The lead toward the negotia- 
tive method was taken by one of the 
larger eastern commissions and the 
example set has been and is now be- 
ing generally followed throughout the 
country. 

This method, in my opinion, has 
so far failed to prove to be in the 
public interest. That pure negotiation 
without adequate representation in 


e 


“CoMMUNITIES have nothing to lose and everything to gain 


by instituting rate cases. 


By placing the matter formally 


before the rate regulatory body, through petition, the pub- 
lic service commission is placed im a strategic position to 


negotiate.” 
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behalf of all interested parties is a 
“penny wise and pound foolish” pol- 
icy seems to be indicated by the 
dearth of rate reductions both in 
number and extent during the time 
when costs of utility service have 
been materially reduced, and could be 
lessened even further by aggressive 
regulatory supervision and direction. 
While salaries and wages of industry 
and all branches of government have 
been reduced materially, the same is not 
true as to public utilities, the manage- 
ments of which do not seem anxious to 
pass on such economies to the public in 
the form of lowered rates. Because 
of the added purchasing power of the 
dollar, the exaction now of the same 
rates that prevailed in 1929 is really 
equivalent to an increase of rates from 
the standpoint of the effective dollar. 
In the same way, payment by utility 
companies of the same salaries and 
wages which existed in 1929 is equiv- 
alent to an increase in real wages. 


ks negotiative system of regula- 
tion, when not preceded by the 
filing of a formal complaint for rate 
reduction, may be compared in its 
results to one of the artifices resorted 
to by companies about seven years ago 
to defeat regulation, i.e., the distribu- 
tion of utility securities among its 
consumers, known as the “customer- 
ownership plan.” While that plan did 
provide the utility corporations with 
needed additional funds for expan- 
sion, it also accomplished the end 
which certain utility interests sought 
when they brought it into existence. 
This meant keeping electric rates up 
through the use of “shock troops” 
(customer-owners ) as a threat against 
public-spirited municipal and state of- 


ficials. In like manner, the negotia- 
tive system is virtually eliminating 
municipal officials from the picture, 
many of the adjustments being made 
largely through conferences between 
the public service commissions and the 
companies. While the local authori- 
ties sometimes are represented in such 
negotiations, the fact that in the ab- 
sence of budgetary provision for the 
purpose, a public utility expert is rare- 
ly employed to look after the interests 
of the municipality, the companies 
give up only the barest minimum of 
reduction. A city should not expect 
its corporation counsel to obtain maxi- 
mum results when he is unaided by a 
technical expert in such a highly 
specialized field as public utility rates. 


ee activity by bankers in mu- 
nicipal affairs has been direct- 
ed exclusively to cutting down the 
budget. Among the first items to suf- 
fer is the one which would enable the 
municipality to obtain expert assist- 
ance in the public utility field. This 
despite the fact that the expenditure 
of a slight sum in a number of recent 
cases resulted in reductions of $100 
per annum in utility costs for every 
$1 expended." 

Much has been written and spoken 
about curtailment of municipal budg- 
ets and expenditures, but the bankers 
and budget committees have said little 
or nothing as to reduction of utility 
rates. When it is considered that the 
public pays in local utility rates about 
10 per cent more in money than it 
does in local taxes, there is no logic 
in the preponderance of the one issue 
to the absolute exclusion of the other. 

1In American City of September, 1932, in 


an editorial entitled “Utility Rate Reduction 
as a Public Economy.” 
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Trend of General Price Indices 
Compared with Reduction in Utility Rates 


(From December, 1929, to December, 1932) 


PRICE INDICES 
Retail prices of U. S. Dept. of Labor 
(Cost of living in 32 principal cities) 
Wholesale prices U. S. Dept. of Labor 
All commodities 
Finished products only 
Dun’s Commodity Price Index 
Bradstreet’s Commodity Price Index 


Federal Reserve Bank of N. Y. General Prices 


UTILITY RATES 


Domestic gas rates in 51 principal U. S. cities 
Domestic electric rates in 51 principal U. S. cities 


Per cent of 
decline in 
three years 


December 
1932 


December 
1929 


132.1 


62.6 
68.4 


22.9 per cent 


33.5 per cent 
27.2 per cent 
133.9 29.2 per cent 

6.89 43.7 per cent 
128 26.4 per cent 


5.0 per cent 


$1.21 per M $1.15 per M 
82.7 79.0 4.5 per cent 





_ is regrettable that the negotiative - 
system has not panned out better 
just at a time when the public can use 
and expects substantial reductions in 


utility rates. An examination into 
specific cases, a comparison of rate re- 
ductions made as a result of negotia- 
tion, contrasted with a 6 per cent re- 
turn on the particular utility com- 
pany’s maximum rate base, too often 
reveals that the settlement made is not 
more than one fourth of what the pub- 
lic is entitled to. In more than half 
of the fifty-one cities whose rates for 
domestic electricity are listed by the 
United States Department of Com- 
merce, there was no reduction what- 
ever during a 3-year period (1929 to 
1932) when cost of living declined 


22.9 per cent and wholesale prices 
334 per cent. (Incidentally U. S. Su- 
preme Court has just taken favorable 
judicial notice of the Dept. of Labor’s 
Wholesale Price Index as an indica- 
tion of general price levels, in the Los 
Angeles Gas & Elec. Case, decided 
May 8, 1933.) 

This situation will not be remedied 
until local public officials adopt a fear- 
less attitude towards municipal and 
utility company bankers. Now that 
the public has been disillusioned 
through sad experience with certain 
unsound utility financing, the custom- 
er-ownership plan can no longer be 
used for one of the purposes for which 
it was originally intended (to thwart 
regulation). The negotiative plan is 
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proving a fitting substitute in this 
particular. 

Under present conditions, commu- 
nities have nothing to lose and every- 
thing to gain by instituting rate cases. 
By placing the matter formally before 
the rate regulatory body, through pe- 
tition, the public service commission 
is placed in a strategic position to ne- 
gotiate, with the aid of the complain- 
ant, the best sort of settlement when 
dealing with the average well-man- 
aged utility company anxious to main- 
tain and not jeopardize existing ami- 
cable public relations. Add to this the 
fact that most operating utility com- 
panies have submitted annually re- 
ports showing actual capital expendi- 
tures to public service commissions 
over the past twenty or twenty-five 
years, since regulation commenced, 
and one has the materials at hand for 
a ready determination of a practical 
rate base on the prudent investment 
theory, without the usual dilatory and 
costly reproduction appraisal. Cer- 
tainly, under these favorable circum- 
stances, cities would be justified in 
presenting complaints at least on a 
prima facie basis, as a preliminary 
step toward procuring the best deal 
possible through ultimate compromise 
or negotiation. 


. should be said that in appraising 
results thus far under the negotia- 
tive method and finding them gener- 
ally insufficient from the public stand- 
point, the writer does not wish to be 
understood as unalterably opposed to 


the principle of negotiation and, con- 
versely, in favor of rate cases to the 
exclusion of any other method of set- 
tlement. On the contrary, while he 
realizes that the negotiative settlement 
does not afford as much of a reduc- 
tion as could probably be effected 
through a rate case, he is cognizant 
that the reduction is had so much the 
sooner and at a saving in expense to 
both the company and the public. 
When economy is, however, carried 
to the extreme by the elimination 
from the public side of necessary pro- 
fessional assistance, considering that 
for every dollar saved by a municipal- 
ity through such a policy there is often 
thrown away from $25 to $100 a year 
of the consumers’ money in the form 
of larger concessions which the com- 
mission could exact if its own efforts 
toward a compromise were backed up 
by adequate codperation from the lo- 
cal public authorities, the situation is 
quite different. Having participated 
in two satisfactory negotiations dur- 
ing 1932 (both of which started as 
rate cases) the only conclusion is that 
under present conditions the public is 
best served where both the public serv- 
ice commission and the complainant 
municipality are represented in con- 
ferences by both counsel and technical 
experts who have familiarized them- 
selves with the background—capital 
structure and operations of the com- 
pany by an examination of the annual 
reports submitted to the commission, 
and are thus equipped to accomplish 
speedy and adequate settlements. 





A Unique Experiment in State Regulation 


Some of the far-reaching principles of commission control of in- 


dustries “affected with 


a public interest’ as enunciated in New 


York’s new milk-control law. In a coming number of this magazine, 
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What Others Think 





Who Will Pay for Uncle Sam’s Utility Projects? 


| gpm cartoonists from the mort- 
gaged-bound coast of Maine to the 
sun-kissed “For Sale” signs of Cali- 
fornia are fond of portraying the 
American taxpayer as a mild mannered, 
underfed little man who is either stag- 
gering under a load (labelled “tax bur- 
den”) much too large for him to handle 
or walking up to the chopping block to 
get his head cut off by the “tax collec- 
tor.” Occasionally he varies these pre- 
carious occupations by being drowned, 
held up, or shot out of a cannon, but 
the underlying thought behind these 
pictures is always the same; this meek 
little gentleman is the victim of organ- 
ized persecution from which there is no 
escape. 

Unquestionably these cartoonists re- 
flect our national conviction that there 
really is no escape, and that the tax- 
payer is helpless to prevent increasing 
loads. We seem all too ready to agree 
with Burke that taxation ranks second 
only to Death as an inexorable neces- 
sity. 

Yet, when we examine the record 
there arises the question as to whether 
these cartoons are not misleading. Un- 
doubtedly, our laws provide us with a 
way to do away with as much taxation 
as we please if we only took the trouble 
to register our sentiments at the polls 
in sufficient numbers. The truth of the 
trouble lies in the disorganization of the 
taxpayers as a class. All other classes 
are organized against them, but tax- 
payers, as taxpayers, seem to be organ- 
ized only against one another. One 
group is so busy trying to shift the 
burden to another group that little heed 
is paid to the source of the constant 
increase of the burden. 


URING the depression, the tax worm 
turned. The taxpayers com- 


menced to quarrel with their govern- 
mental taskmasters. Some states actu- 
ally succeeded in cutting taxes but the 
net gain was illusory—the burden was 
just diverted from Main Street to 
Washington, where a bewildered Con- 
gress is faced with the mathematical 
necessity of increasing the Federal tax 
load. And what for? Well, there are 
these public works to provide employ- 
ment, including the rehabilitation of the 
Tennessee valley including, in turn, the 
rehabilitation of Muscle Shoals. 

Mr. Frederick H. McDonald, writing 
in the Review of Reviews, sees in the 
expenditure of tax funds for purposes 
of governmental utility activities, a 
fundamental confusion of principles of 
political economy (if there are any of 
them left). He states in part: 


“These are the kinds of things that are 
fundamental to community life and of direct 
benefit to all. They are the true functions 
of government. And if we are to preserve 
our standards of growth and development, 
and maintain for ourselves the distant but 
high horizon to which the eyes of even 
the pioneers of this country have always 
been lifted, we must go carefully about this 
thing of qualifying what we have built, lest 
we destroy the real progress we have made. 

“There are two rightfully reducible 
costs in government. One is the elimina- 
tion of the unjustifiable activities or 
charges of government. The other is the 
diminishing of the volume of unreasonable 
personnel and expense of even the neces- 
sary activities of government. The latter 
is a matter of efficient operation, and the 
pressure of a determined electorate inevi- 
tably will produce substantial economies in 
that field. 

“Those factors affecting the unnecessary 
functions of government, or the unjustified 
allocation of costs involved in assumed 
functions of government are more difficult 
of approach. But still they can be modified, 
even if it is necessary to resort to judicial 
adjustment in our courts of equity. 

“The most obvious of the inequitable 
charges on the general taxpayer are those 
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eosts of governmental agencies that have 
entered into the business of revenue-pro- 
ducing utilities where the charges made to 
consumers are insufficient to meet the costs 
of operation. Whether these be postal 
services, waterworks, power and light, 
waterways, or other forms of governmental 
ownership and operation, it is a rare case 
where the basis of revenue charges is suffi- 
cient to meet proper costs. Almost uni- 
versally the general taxpayer is forced to 
contribute toward making up the deficits, 
which in effect become actual subsidies or 
gifts to the users. 

“Where governmental agencies are en- 
gaged in the operation of revenue-produc- 
ing services, the minimum selling basis of 
the service should be sufficient to. pay all 
costs, including operating costs, interest, re- 
funding or depreciation charges, and taxes. 
Only such a conception could be sustained 
in any court as an equitable theory of gov- 
ernmental ownership.” 


nw other words, Mr. McDonald takes 

the position that, aside from objec- 
tions to governmental operation of utili- 
ties on ground of policy (such as the 
invasion of private enterprise and move- 
ment towards state socialism), the 
American taxpayer, solely from the tax- 
payer’s viewpoint, would have little 
quarrel with publicly owned utlities as 
long as they pay their own wcy. Here 
the government ownership advocates 
rub their hands with glee. 

“So glad you brought up the point!” 
they declare as they reach into their 
coat pocket for statistics, charts, and 
graphs that will show how much money 
that model of public management in 
Ontario has made for the happy citi- 
zens of that province, and how there are 
eighty-odd taxless towns in America. 

This may all be true, but let us turn 
to the Congressional Record for May 
llth. Here we find our Senators de- 
bating on an amendment to exempt 
publicly owned utilities from the 3 per 
cent Federal tax. Senator Reed (R.), 
of Pennsylvania, challenged the equity 
of the exemption as follows : 


“What the Senator from Nebraska now 
proposes is to increase the committee rate 
from 2 to 3 per cent, to be paid by the 
producers, but to exempt all manufacturing 
concerns and to exempt all public-operated 
concerns. The result will be—if the 
Senator is as successful as he seems to 


have been in putting the United States 
into the electric-light business at Muscle 
Shoals—that a tax of 3 per cent on the 
gross receipts of the competitors of that 
institution will be levied and paid into the 
Federal Treasury, which supports this gov- 
ernmentally owned electric-light institution 
at Muscle Shoals. In other words, we are 
taxing one competitor to raise funds to be 
used for the support of the other competi- 
tor. 

“In the farm-relief bill we tax the con- 
sumer to pay the producer, but in the 
amendment of the Senator from Nebraska 
we are going further and taxing the private 
competitor to raise money for the Treas- 
ury that is to support the public competitor. 
The committee takes the burden off of the 
consumer—there is no question about that 
desire being attained—but the amendment 
of the Senator from Nebraska would im- 
pose a further penalty upon the private 
producer of electric light which in the long 
run and on the average would amount to 
a surtax on their present income tax of 
an additional 9 per cent. By the amend- 
ment of the Senator from Nebraska we 
would in effect provide that whereas the 
corporation income tax of all corporations 
shall be 132 per cent, as it is now, yet the 
electric-light companies’ corporation in- 
come tax shall be 222 per cent. I do not 
believe the Senate means to do any such 
unjust thing as that.” 


I’ publicly owned projects are so eco- 
nomical and such a help to the tax- 
payer ; if their rates compare so favor- 
ably with private industry, why this de- 
sire to rob them of an opportunity to aid 
the Federal taxpayers and at the same 
time put their business upon such an 
even basis with privately owned plants 
that there can be no doubt of the com- 
parison ? 

Here is the reply of Senator Johnson 
(R.), of California, whose amendment 
on the subject was finally adopted : 


“Here, sir, is a fundamental principle pre- 
sented as between private power companies, 
with which we are all familiar, and the 
publicly owned plants. I offer this amend- 
ment because in a publicly owned plant in 
southern California with which I am fa- 
miliar the difficulties have been so mani- 
fold; they have been in many instances 
created and fostered in such outrageous 
and shameful fashion by their private com- 
petitors, that it is absolutely necessary the 
government, instead of frowning upon these 
publicly owned plants—which have given, 
as a matter of rates in that particular terri- 
tory, something of justice unto our people 
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—that the government, instead of frowning 


Senator Walcott’s reply to this argu- 


upon them by votes here upon amendments, ment follows in part: 


shall lend its aid, so far as it can, in main- 
taining them and preserving them.” 


Nn the subject of accounting for 

governmental projects, let us turn 
to the record of the Muscle Shoals de- 
bate on May 2, 1933. Senator Walcott 
(R.), of Connecticut, conceding the vic- 
tory of the governmental ownership 
bill, wanted to make an amendment that 
would insure that the accounts of the 
Muscle Shoals plant are so kept that 
they will compare item for item with 
the accounts which the government re- 
quires private utilities to keep. The 
suggestion seemed fair enough. Senator 
Walcott stated : 


“Mr. President, if my amendment shall 
be agreed to, the accounting for this new 
project will be so thoroughly standardized 
as to synchronize completely with the ac- 


“Mr. President, I should like to answer 
the Senator’s suggestion. His contention 
is, I think, an academic one, because while 
these items may be required by a system 
of standardized accounting, they may not 
be insisted upon in this case because it is 
the government itself. The amendment 
simply provides that reports shall be made 
as to these various items for the sake of 
comparison. If the plant is to be main- 
tained as a going concern, naturally obso- 
lescence, repairs, and depreciation must be 
taken care of; I think the Senator must 
agree with me as to that. There can be no 
further handicap or charge placed on the 
plant than the government itself is willing 
to place on it, but the items will all appear 
in the accounting in such a way that we 
can make comparisons. To deny standard- 
ized accounting indicates a fear that a 
government-operated plant cannot compete 
successfully with a privately owned plant.” 


Senator Norris thereupon replied in 


counting insisted upon by most of the pub- part: 
lic utility commissions throughout the vari- 
ous states of the country; we shall have 
eventually a government record which can 
be compared with the records of private 
corporations; and we should get some facts 


as to relative unit costs. . . Mr. 
President, with this standardized account- 
ing all the essential items will be taken 
care of; information as to the exact costs 
may be obtained, and we should be able 
to know exactly what we are doing, whether 
this project is a success as an economic 
enterprise or whether we must regard it as 
an experimental enterprise, perhaps for 
laboratory experiments on a large scale for 
nitrates, perhaps for the wholesaling of 
power, or what not. I hope the amendment 


“I do not question the motive of the 
Senator from Connecticut in offering the 
amendment, but it seems to me we are 
going too far in trying to make applicable 
to this board a set of books provided for 
the public utilities commission of the Dis- 
trict of Columbia. It may be all right, 
but I should dislike very much to see the 
board bound down by statutory provisions 
in that way and that system made applicable 
to this board. It seems to me we should 
have more faith in the board than to sur- 
— it with detailed requirements of that 

ind.” 


Senator Walcott got the last word be- 


will be adopted.” fore his amendment was defeated: 


Senator Bone (D.) from Washington 
objected as follows: 


“I think the Senate should understand 
that before it votes in the affirmative on 
this amendment. I myself have no doubt 
in my own mind that some of the things 
the Senator has mentioned with respect to 
tabulating the reports, showing the output 
in kilowatt hours and other items, are cer- 
tainly highly desirable; but to say that a 
public plant which amortizes and writes out 
its capital structure should be compelled to 
operate under the same system of account- 
ing that is imposed on a private corpora- 
tion, which never retires its capital struc- 
ture, is to attempt the impossible. It may 
not be an impossibility as a bookkeeping 
matter, but certainly legally and from a 
financial standpoint it is impossible.” 

790 


“Mr. President, I would like to take just 
a moment to answer the Senator from 
Nebraska. I know that the Senator means 
absolutely what he says, that he wants this 
to be a fair and square trial of public 
ownership, but he is not going to be here 
forever, and none of us will be here very 
long. I want to make sure that there is 
a record that will prevent any haggling. In 
the last twenty years there has been much 
haggling over municipally owned plants in 
the country because they did not keep the 
same kind of accounts that the public serv- 
ice commissions in the various states were 
insisting on being kept by privately owned 
plants. The system to which the amend- 
ment refers is the last word of the govern- 
ment in the standardization of accounts. 
If they improve it, we accept the improve- 
ments, of course; but let us start right.” 
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ONE BUSY BEE THAT’S GOING TO BE BUSIER 


o the disinterested taxpayer, all 
this sounds suspiciously as if the 
dice were being loaded before the game 
starts. There must be some reason why 
a public plant has to keep its books 
in such a manner that they cannot be 
compared with bookkeeping, forced up- 
on private utilities, without the aid of 
skilled interpreters, but the taxpayer 
who does not have knowledge enough 
to see what the reason is deserves all 
that is coming to him. 
Of course, there is the employment 
angle to be considered. Is it alone suffi- 
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cient to warrant the expenditure of tax 
funds? There is danger that during 
this period of economic stress, a panic 
stricken Congress may invest in un- 
sound projects simply to make jobs. 
Says the Boston Transcript: 


“Frank P. Walsh, chairman of the New 
York Power Authority, urges the immediate 
ratification of the St. Lawrence treaty be- 
cause work on the seaway will, as soon as 
begun, give work to 15,000 or 20,000 men. 
But the treaty should not be ratified on 
such a plea. The St. Lawrence undertaking 
is much too great to be justified as an 
emergency measure in behalf of the job- 
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less. If the St. Lawrence waterway will 
do all that its advocates claim for it, and 
accomplish its purposes without doing ir- 
reparable i injury to other necessary facilities 
for promoting the common welfare, it is 
to be assumed that the treaty will be rati- 
fied, and construction will follow as soon 
as possible thereafter. But so many are 
the interests involved that the project 
should receive greater consideration in 
Congress than has yet been given it. 

“The House of Representatives recently 
approved a resolve fixing New York’s con- 
tribution to the American share of the 
cost of the seaway. New York is to own 
the American half of the electrical energy 
developed along the international reaches 
of the St. Lawrence. It is said that a poll 
of the Senate shows a majority in favor 
of the division of cost as determined by the 
resolve. But this is not the main question. 
A vote for the apportionment of the cost 
does not necessarily indicate a final judg- 
ment on the seaway project itself.” 


o return to Mr. McDonald, we 

learn that author’s view that the 
courts may provide a final protection to 
the taxpayer. He claims that the gen- 
eral taxpayer may be relieved of the 
unfair burden of furnishing cheap 
electric power to citizens of Alabama 
or elsewhere by a direct appeal to a 
court of equity. He concludes as fol- 
lows: 

“As a matter of fact, once this principle 


be established as a basis of governmental 
operation, several obvious results will fol- 


low. The soap-box appeal to the demagogic 
advocates of governmental operation will 
be exposed as ineffective if it should de- 
velop that when all proper charges are in- 
included in governmental operation, the cost 
of the service is little better, if as low, as 
competitive private operation, and that the 
pocketbook of the general taxpayer has been 
subsidizing these services for the benefit of 
others. The other important result will be 
that the great argument of private industry, 
as to the inefficiency and ineffectiveness of 
governmental operation, will receive its full 
and ample test. Except for possibly lower 
interest rates for governmental capital, both 
government and private industry will be on 
the same basis of having to meet capital, 
operating, and tax costs directly from reve- 
nue. If private enterprise is more efficient, 
and more effective, government under these 
conditions cannot compete with it. It 
would have no reason to compete, and the 
public would not support it as a competi- 
tor.” 


That may all be very true, but how 
are we going to prove it? The Senate 
has delivered us into the hands of the 
public ownership bookkeepers. 

—Joun Tracy FLEMING 


Wuo SuHart Pay ror GoveRNMENT UTILI- 
Ties? By Frederick H. McDonald. Review 
Faas and World’s Work. June, 
1933. 


ie Record. May 2 and May 1], 
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Public Utility Regulation as Merely the Forerunner 
of a Nation-wide Regulation of Industry 


NE of the perplexing features of 

the current trend of political 

thought is that those who are most out- 

spoken in criticism of utility regulation 

are the first and principal advocates of 

extending just such regulation to all 
other industries. 

In the same breath with the declara- 
tion that such regulation as we have 
already tried is a failure and should be 
abandoned in favor of governmental 
ownership, we hear the declaration that 
other basic industries that have not 
heretofore been regulated should be 


placed under commission supervision 
and control. 

Perhaps the explanation to this ap- 
parent non sequitur can be found in the 
political philosophy of the justly famous 
Spanish thinker who is now so busily 
engaged in rebuilding the government 
of his own country, Don Jose Ortega y 
Gasset. In 1930, Senor Ortega brought 
forth his “Rebellion of the Masses” 
(the 1932 translation of which is now 
popular in America) ; in it he tells us 
that the current trend in government is 
toward “mass control.” Viewed in 
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this light, regulation is merely an in- 
termediate step in the ultimate and in- 
exorable finale of socialization and 
nationalization of industry. This trend, 
according to this theory applied to 
America, has already brought our utili- 
ties through the regulatory stage and 
they are now ready for the grand finale. 
Other major industries, it would seem, 
are now at the point of being initiated 
into their first stage. 


oe together the elements of the 
administration’s industrial control 
program as they appear in bills before 
Congress and the recommendations of 
the Department of Labor, the manu- 
facturing industries of the country can 
see that they may soon be operating 
under an unprecedented system of 
regulation. The four control points of 
the complete plan are the short-week 
bill, with its “just wage” (the limited 
production features of which are offered 
as having the approval of the President) 
and the price-fixing bill offered later 
which would set up regulatory machin- 
ery similar to the War Industries Board 
for the fixing of retail prices of goods 
shipped in interstate commerce thereby 
eliminating, in theory at least, unfair 
competition and at the same time re- 
moving the burdensome strictures of 
the Sherman and Clayton antitrust acts. 

Assuming the administration comes 
through with the program with control 
of hours, wages, production, and prices, 
Washington will be in complete control 
of all industries which make products 
shipped in interstate commerce. Com- 
pared to this complete domination, util- 
ity control as practiced heretofore seems 
almost perfunctory. Even the most 
progressive states and the commissions 
have never attempted to tell utilities 
how long their employees must work, 
how much they must be paid, and how 
much they may produce. 


er age objections were immedi- 
ately registered to the plan from 


even liberal quarters. The Indianap- 
olis News, which is usually situated 
well to the left on controversial ques- 


tions, states editorially as follows: 


“How far this will win congressional 
support cannot be foreseen, but undoubted- 
ly before it goes much farther the ad- 
ministration will look again at the re- 
sponsibility involved and examine the ques- 
tion of whether the emergency warrants the 
seizure by government of most of the 
liberty of independent judgment heretofore 
regarded as a national industrial asset.” 


The Scripps-Howard press, however, 
favors the proposal on the whole, being 
adverse only to the proposal to apply 
its limitations to foreign imports. An 
editorial in the Washington (D. C.) 
Daily News states: 


“That bill is one of the most important 
ever considered by Congress. It provides 
a direct method for reviving purchasing 
power. We will not come out of the de- 
pression until mass buying power is lifted. 
That requires increasing payrolls. To 
spread available work among a larger 
number was the object of the 30-hour bill 
passed by the Senate. But experience with 
the share-the-work movement has shown 
that shorter hours merely lead to lower 
payrolls unless there is provision for a 
minimum wage. 

“The Roosevelt administration had the 
intelligence to see that very large hole in 
the 30-hour bill. Therefore Secretary of 
Labor Perkins, after consulting with labor 
leaders and industrialists, helped to prepare 
amendments to set up boards in industries 
for control of both maximum hours and 
minimum wages. In this form the bill ap- 
proved by the administration would protect 
not only labor but also an increasing num- 
ber of employers who are victims of low- 
wage competition. 

“Passage of the bill is vitally necessary 
and even more necessary now that the 
country is moving toward inflation. To 
increase prices and the cost of living by 
inflation without checking the movement to 
cut wages would widen the disastrous 
spread between labor’s earning power and 
buying power. 

“In this critical situation the short-hour 
and minimum-wage bill is threatened by a 
congressional group which would write into 
it a joker banning virtually all foreign 
manufactured goods. This group would 
place an import embargo on all foreign 
goods produced where working time ex- 
ceeds thirty hours a week. Obviously the 
bill itself is a labor measure and the rider 
is a tariff measure. There is no excuse for 
combining the two—unless to kill the labor 
measure. That would be a calamity.” 


To this we have a reply by Repre- 
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The illustration above, based on information from the Departments of Labor 

and of Commerce, shows some of the hundreds of great industries that may 

fall under the regulatory provisions of the industrial bill being considered in 

Congress. Any industry or branch of one may come voluntarily within the 

system and if reforms are needed, the President may enforce a code of fair 
practices even on unwilling interests. 


sentative William P. Connery of Massa- 
chusetts, chairman of the House Com- 
mittee on Labor: 


“If we forbid interstate transportation of 
articles made in domestic plants where men 
work more than six hours a day, or thirty 
hours a week, we must extend the same pro- 
hibition to imports. If we don’t, foreign 
goods manufactured at less cost will flood 
the country and we will have 23,000,000 un- 
employed instead of 13,000,000.” 


A noted journal of his own state, the 
Boston Transcript, comments on the 
question editorially as follows: 


“In itself, it supplies reason enough why 
President Roosevelt should repudiate or 
veto the 30-hour-week bill, and thus save 
the United States from making a fool 
of itself. The provisions of the law will 
be found extremely difficult, if not impos- 
sible, of enforcement if applied only to 
American products. If the government 
attempts also to police all the imports com- 
ing into the country, in an effort to en- 
force such an impracticable law, we can 
see a material relief of unemployment, but 
it will be because most of the able-bodied 


men and women of the country have been 
enrolled in the government service.” 


HE Dallas (Texas) News believes 

that the short-hour measure should 
be made permissive instead of manda- 
tory upon the industries affected. It 
stated editorially : 


“As the law stands, it can satisfy no one. 
Failure to include the minimum wage re- 
quirement puts the mandatory short shift 
out of step with the demands of labor, 
though there is a belief, founded firmly 
enough in previous court holdings, that to 
make it a part of the law will make it un- 
constitutional. Without the requirement, 
the short week can only work a hardship 
on employees where capital is unable to 
provide an hour or day scale commensurate 
with a living wage. With a minimum 
wage rule, the burden on capital would 
drive much industry to the wall.” 


When Secretary of Labor Frances 
Perkins suggested that the terms of the 
bill be made more flexible so as to per- 
mit its administrators to ease the limi- 
tations for some hard-pressed indus- 
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tries and screw them down on other 
more affluent ones, the Lincoln ( Neb.) 
Journal was stirred to condemnation: 


“The Black bill for limiting the working 
week has gone through a process of re- 
vision that has practically destroyed the 
effectiveness of the measure. The weaken- 
ing process began when the bill was made 
to provide exceptions in the cases of certain 
industries. Any exception weakens the 
effectiveness of a statute. The Senate then 
went further; it authorized the Secretary 
of Laber to exempt special businesses from 
the provisions of the law. That, of course, 
makes the law a whip in the Secretary’s 
hands and nothing more. The Secretary 
can make it very inoffensive. And in order 
to escape its provisions, every sort of in- 
fluence will be brought to bear on the Sec- 
retary’s office. In its present form, if 
approved, the short-week bill is a menace 
not because of the rule it undertakes to 
establish but because of the exceptions it 
allows.” 


Se Baltimore Sun questions the 
radical change in our constitutional 
and industrial institutions. Its editorial 
follows in part: 


“Tf the Black bill alone was strong medi- 
cine, the Black bill in conjunction with all 
the codrdinate legislative projects that have 
been thrown into the legislative pot along 
with it would become a brew of revolu- 
tionary potency. The adoption of any or 
all of the expedients that have been sug- 
gested in connection with the Black bill 
would work a fundamental change in our 
constitutional system, and it might easily 
work a fundamental change in our indus- 
trial system. The Federal government has 
exercised wide control over the processes of 
production and commerce in time of war. 
But that is under the war powers of the 
Constitution, which, as the Supreme Court 
has held, are practically unlimited. It 
would be quite a different thing for the 
government to exercise such powers in 
pursuance of the aims of peace. 

“To undertake such an enterprise would 
be to relegate the states to the status of 
prefectures and to set up potentially, if 
not actually, dictatorial powers over com- 
merce and industry at Washington. It is 
highly conjectural whether the Supreme 
Court would sanction such a fundamental 
reversal of our economic system. The pro- 
posed check on production, for example, 
might easily run afoul of the due process 
clause of the Constitution. But even if the 
constitutional barrier did not exist, the 
question of public money would remain and 
on that point many of the expedients pro- 
posed in connection with the Black bill are 
open to the most serious question.” 


The Wall Street Journal believes that 
the measures will prove futile because 
of the inability of industry to carry the 
extra burden. It stated: 


“It is possible that some industries could 
absorb that extra cost, but in these days 
of sharp competition and profits reduced to 
a minimum, or even to nothing, it is doubt- 
ful if this additional load could be carried 
by many. In that case it is probable that 
weekly wages must be reduced in the same 
proportion as the working hours, and the 
net result would be no more than a ‘share- 
the-work’ movement on a large scale. As 
a relief measure this might do, but as a 
plan to lift industry and business out of 
the depression, ‘set people to work,’ broad- 
en the purchasing power, and bring back 
good times, it would be nothing but a great 
disappointment.” 


A similar view is entertained by the 
Daily Oklahoman. The editorial states 
in part: 


“The pending measure completely ignores 
the plight of those businesses now unable 
to pay even fair wages to one shift of 
workmen when it undertakes to force the 
distracted employers to employ a second 
shift of laborers. If a business cannot 
earn sufficient money to pay one shift, how 
can it possibly earn enough to pay two? 
Is Congress expecting such businesses to 
cut wages to the starvation point? Tech- 
nical skill is completely ignored if not com- 
pletely forgotten by the Congress. Many 
positions requiring a high measure of skill 
are now filled by men who have many 
years of experience to their credit. In 
many cases it would be impossible to re- 
place these men at all. .Yet the business 
concern employing them would be forced 
to include those responsible positions in its 
second shift list. In many cases employers 
would be forced to entrust the most diffi- 
cult positions to men unfitted by the proper 
experience to fill them.” 


‘ro utilities themselves, for a 


change, will probably not be as 
vitally affected by these laws as other 
industries because of their local char- 


acter with the resulting inapplicability 
of the law to them because of the inter- 


state commerce limitation. Less than 
15 per cent of electricity and less than 


6 per cent of gas crosses state lines 


while it is doubtful that telephone or 


carrier service would be affected in any 
event. 


—F. X. W. 
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The March of Events 





Senate Yields to House on 
Electric Tax 


| Sy nage public utilities will pay a 3 per cent 
tax, effective September 1, 1933, on the 
gross revenue they receive from their do- 
mestic and commercial consumers under the 
agreement reached between the House and the 
Senate conferees on June lst. This form 
of tax is the same as passed by the House 
on April 20th as a rider to the gasoline tax 
bill. The Senate thus has receded from its 
amendment to make the tax 2 per cent on 
producers of electricity for domestic and com- 
mercial consumption and a 1 per cent tax 
on industrial consumption to be paid by the 
user. Somewhat more than $30,000,000 an- 
nually will be derived by the government 
from the 3 per cent tax as scheduled, ac- 
cording to estimates by The Wall Street 
Journal. Gross earnings of the industry in 
1932 were approximately $1,832,000,000. Of 
that sum about $1,100,000,000 comprised 
domestic and commercial receipts. 


* 


Morgan Charged with Balking 
St. Lawrence Pact 


J P. Morcan and Company “subsidized” the 
e New York Chamber of Commerce to the 
tune of more than $5,000,000 and then used 
it as a spearhead to fight ratification of the 
St. Lawrence waterway treaty, according to 
charges by Senator LaFollette (R.), of Wis- 
consin, made on the Senate floor May 27th. 
Senator Long (D.), of Louisiana, arch foe 
of “Wall Street” and a foe of the treaty, 
belittled such charges. Replying to Senator 
LaFollette, who claimed that the inter- 
national banking house had distributed 
$5,130,760 in “gratuities” to forty-seven mem- 
bers of the chamber through cut-rate stock 
offerings, Long declared: 

“You'll find power company contributors 
to chambers of commerce in North and South 
Dakota that are endorsing this treaty.” 

Senator Long described the St. Lawrence 
project as a “Canadian public works program 
carried on with American money.” Senator 
LaFollette’s detailed compilation of cut-rate 
Morgan stock distributions to members of 
the state chamber created intense interest on 
Capitol Hill. He declared that the develop- 
ment of the river was opposed by the Morgan 
and allied interests for two reasons: (1) 


that it would break the transportation monop- 
oly of the Morgan trunk lines running from 
Chieago to the seaboard, and (2) that it 
would produce 1,100,000 horsepower of energy 
to be developed by a public agency furnishing 
electricity at low rates in competition to 
the alleged Morgan controlled power com- 
panies. 


* 


Utility Expects No Competition 
at Muscle Shoals 


B C. Coss, chairman, and W. L. Willkie, 
e president, of the Commonwealth and 
Southern Corporation, in the report of the 
company for 1932, issued on May 28th, stated 
that they find it difficult to believe that the 
Tennessee Valley Authority will build trans- 
mission lines, “particularly in view of the 
fact that this corporation and its subsidiaries 
have offered to purchase surplus power gen- 
erated by the government as rapidly as it can 
be absorbed.” 

The report, signed by the two officers, adds 
that their offer to buy power provided also 
for its redistribution to consumers “at rates 
which will give full recognition to any savings 
made by the government in the cost of gen- 
eration.” The executives predicate their be- 
lief on the authority’s abstention from the 
building of lines on adequacy and economy 
of service as provided by the present com- 
panies in the entire territory within trans- 
mission distance of the Tennessee valley. 


* 


Muscle Shoals Scandal Fails 
to Explode 


O~ May 18th newspapers throughout the 
country carried first page news stories 
declaring in effect that a “major scandal in- 
volving two private companies’ alleged misuse 
of government property at Muscle Shoals 
during the Hoover administration had been 
disclosed by a private inquiry set on foot by 
President Roosevelt at the instigation of 
Senator Norris, Nebraska Progressive and 
champion of Federal operation of the Ala- 
bama power project.” The story contained 
charges that the Alabama Power Company 
and Tennessee Electric Power Company, 
which lease power at Muscle Shoals by ar- 
rangement with the War Department, have 
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utilized costly equipment in violation of 
regulations, and in a manner to cut their 
power bill to the government by a substan- 
tial sum. Besides the alleged loss of reve- 
nue to the government, it was charged that 
the companies’ action had injured expensive 
equipment, given them free use of Federal 
employees’ time, and tended to discredit the 
government power plant. 

In immediate reaction to the charges, 
Major General Lytle Brown Chief of Army 
Engineers, branded the report as untrue. 
The presidents of the Alabama and Tennessee 
power companies stated that it was absolutely 
false and demanded an immediate investiga- 
tion. Major Robert R. Newland, of the 
United States Army, in charge of government 
operations at Wilson Dam, sent a telegram 
to President Roosevelt also demanding an 
immediate investigation. As a result of this 
action, the news story was swept from the 
front pages of the newspapers of the nation 
and in two days had dwindled to no story 
at all. On the editorial pages of the Scripps- 
Howard and other publications which had 
demanded full and complete investigation, 
there was a marked abstinence of further 
eomment upon the subject. Meanwhile, the 
Business Week declared: 

“Washington hears unkind suggestions that 
Senator Norris would not be unwilling to 
discredit the army engineers so that the job 
of building Cove ioe and any future dams 
would be thrown to the Interior Department. 
Under the law, construction can be done 
either by the army or the department. The 
army is on record as opposed to government 
operation and, therefore, is anathema to 
Senator Norris.” 

After the preliminary investigation by 
Secretary of the Interior Ickes and special 
agent Louis R. Glavis, President Roosevelt 
assigned Houston Thompson former Federal 
Trade Commissioner and government counsel 
in the New River Power Case to continue the 
investigation, but no further disclosures have 
been forthcoming up to June 3rd. 


* 


Cost of Distribution to Be 
Probed by Federal Power 
Commission 


RESOLUTION introduced by Senator Costi- 
gan (D.), of Coloradd, (S. Res. 80) 
proposes investigation of the cost of electrical 
distribution. The resolution provides: 
“Resolved, That the Federal Power Com- 
mission is hereby requested to furnish the 
Senate with a report summarizing such in- 


e 


formation as may be available indicating the 
cost of electrical distribution expressed in 
cents per kilowatt hour under varying service 
conditions, as contrasted with the more widely 
known costs of electrical generation and elec- 
trical transmission.” 

The text of the resolution is similar in 
spirit to the inquiry studied by the Institute 
of Public Engineering at a meeting last 
January in New York city, held under the 
auspices of the Power Authority of the State 
of New York, in association with the public 
service commissions of the District of Co- 
lumbia, New York, and Pennsylvania. Since 
the resolution is to be addressed to the Federal 
Power Commission particular interest is at- 
tached to the rumors that President Roosevelt 
will name to the commission nominees in 
sympathy with the aims of the Institute of 
Public Engineering. President Roosevelt has 
already appointed Hon. Herbert J. Drane, 
of Florida, to the Federal Power Commission 
for the term expiring June 22, 1937. Mr. 
Drane’s appointment is to fill the vacancy on 
the commission caused by the failure of the 
Senate to confirm the reappointment of Com- 
missioner Marcel Garsaud, whose term ex- 
pired June 22, 1932. 


¥ 


St. Lawrence Seaway Meeting 
Not Impressive 


HE New Orleans Times Picayune edi- 
torially described the Great Lakes-St. 
Lawrence Tidewater Association meeting in 
Chicago on May 16th as a “dud.” The pur- 
pose of the meeting was to boost the St. 
Lawrence Seaway Treaty and was apparently 
planned as a great demonstration to impress 
Congress and the administration. The gov- 
ernors of twenty-three states were invited. 
Only two state executives put in their ap- 
pearance, and only one of these favored 
ratification of the treaty in its present form. 
Eight were represented by “proxies”; two 
others wired protests against ratification of 
the pact as presently drafted, while eleven 
made no reply of any form to the invitation. 
The meeting promoters wired to Washing- 
ton their previously planned appeal for rati- 
fication of the treaty. But, almost simultane- 
ously, the delegate group led by Governor 
Horner sent to the Washington authorities 
a telegram insisting upon “an unqualified 
reservation to the treaty preserving the 
sovereignty of the United States over Lake 
Michigan and reserving in Congress the right 
at all times to provide adequate diversion for 
a commercially useful Lakes-to-Gulf water- 
way. 
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California 


Battle for Lower Gas Rates 
under Way 


poem close upon the heels of its vic- 
tory in the United States Supreme Court 
to reduce gas rates of the Los Angeles Gas 
& Electric Corporation, the state railroad 
commission on June Ist started hearings on 
proposed reductions in natural gas rates for 
San Francisco and northern California. Serv- 
ice to such cities is furnished by the Pacific 
Gas & Electric Company. City officials repre- 
senting San Francisco took the position that 
the commission did not cut deep enough into 
the rate base of the utility in the former 
findings, while the attorneys of the Pacific 
Gas & Electric company, however, claimed 
that the picture drawn of the company’s 


prospective earnings was too optimistic. 

Five major reductions affecting the rates 
to be paid by gas consumers were proposed 
by ten commission experts who testified. 
They were: (1) the elimination from the 
rate base of $2,758,208 worth of properties 
for manufacturing gas now claimed to be 
obsolete; (2) a reduction of $574,000 in the 
annual depreciation allowance, because of 
alleged estimation of longer life for the 
properties involved; (3) a reduction of 
$481,000 in the appraised value of lands used 
im gas operations because of alleged declin- 
ing market prices for such real estate; (4) 
a $40,000 annual decrease in operating ex- 
penses on account of alleged donations, club 
dues, and “propaganda activities” (5S) a 
$100,000 reduction in the high bracket re 
ries of officials. 


Colorado 


Denver Taxi Ordinance Held 
Constitutional 
beng Robert G. Strong of Greeley, sitting 


in the Denver county court, upheld the 
constitutionality of the taxicab ordinance 
passed by the city council last December. 
The council, in addition to requiring that all 
taxicabs shall be licensed and shall carry lia- 
bility insurance, put a limit of 150 on the 
number of taxicabs to be licensed in Denver. 


The Publix Taxicab Company, the Copper 
Cab Company, and other independent con- 
cerns attacked the validity of the ordinance, 
claiming it to be unconstitutionally discrimi- 
natory. 

Test cases were started by the arrest of taxi 
drivers, who were charged = operating 
without a license. Judge Strong, in an- 
nouncing his decision, did not give a written 
opinion. It is expected the case will be ap- 
pealed to the supreme court of the state of 
Colorado. 


e 


Distri&t of Columbia 


Congress May Increase Com- 
mission’s Power 


OLLOWING a request by Major General 

Mason M. Patrick, chairman of the Dis- 
trict of Columbia Public Utilities Commis- 
sion, which was transmitted to Speaker Henry 
T. Rainey together with a draft of a pro- 
posed bill which would give the commission 
broader powers in the administration of public 
utility regulation, Chairman Norton of the 
House District Committee on May 22nd in- 
troduced a bill which substantially carried out 
the recommendations of General Patrick. 
Under its terms, court review of the public 
utilities commission’s orders would be limited 
only to those involving questions of law, and 
the measure would also speed up such re- 
views and place in the commission’s hands the 
authority to regulate depreciation charges and 


to assess public utility corporations the costs 
of litigation arising over the commission’s or- 
ders. 

* 


House Rents May Be Added to 
Commission’s Duties 


HE public utilities commission would be 

called upon to make a comprehensive in- 
vestigation of rents in Washington and to re- 
port its findings to the Senate prior to Jan- 
uary 30, 1934, under a resolution introduced 
in the Senate by Senator Capper (R.), of 
Kansas, on May 25th. The commission 
would have power to subpcena witnesses and 
records in order to ascertain “all facts relat- 
ing to the cost and character of housing in 
the District.” Senator Capper was chairman 
of the Senate District Committee during the 
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Hoover administration when it conducted an 
exhaustive inquiry into charges that rents 
were being maintained artificially at exorbi- 
tant levels in the city of Washington. 


5 
Benefits Doubted in Washington 
Gas Merger 


HARGES that the bill now pending in Con- 
gress authorizing the merger of the 


e 


Washington and Georgetown Gas Light com- 
panies would result in a reduction in person- 
nel and a probable increase in gas rates were 
made on May 20th by Representatives O’Brien 
(D.), of Illinois, and Weideman (D.), of 
Michigan, both members of the House Dis- 
trict Committee. O’Brien and Weideman 
were largely responsible for blocking approv- 
al of the merger bill at the District Commit- 
tee meeting on May 19th. Their action was 
expected to delay passage of the measure at 
the special session of Congress. 


Illinois 


Utility Officials Must Sign 
Corporate Documents 


RESIDENTS and secretaries of railroads and 

other utilities doing business in Illinois are 
due to get writer’s cramp unless an amend- 
ment to the Illinois Commerce Commission 
Act now pending before the state legislature 
is passed. A recent decision by the Illinois 
Supreme Court held that every lease or con- 
tract, no matter how unimportant, entered in- 
to by railroads and utilities with other par- 
ties must be signed by both the president and 
secretary of the company in accordance with 
the present commerce commission act. Pre- 
viously the commission had permitted other 
officials to sign such documents. It was point- 
ed out that any lease or contract not signed 
by the responsible officers is not legal. This 
applies to documents which were executed in 
the past. 

“Tt is ridiculous to compel an officer lo- 
cated in New York, for example, to sign such 
papers,” Benjamin F. Lindheimer, chairman 
of the commission, stated on May 28th. “But 


e 


the law is the law and all we can do is en- 
force it. However, the amendment which is 
pending will give vice presidents, assistant sec- 
retaries, and other officers the right to execute 
leases and contracts.” It was expected that 
the amendment would be passed. 


> 


Municipally Owned Plants 
Widely Considered 


s a result of protests against public util- 

ity rates, a number of southern Illinois 
cities are having surveys made to determine 
the feasibility of municipally owned light 
plants and in some cases water plants, ac- 
cording to a news item in the Cairo Citizen. 
During the month of May four towns, Mur- 
physboro, Eldorado, Carbondale, and Har- 
risburg, hired engineers to make preliminary 
surveys. West Frankfort has already started 
action by voting a bond issue of $800,000 to 
be sold for the erection of a municipally 
owned light plant. 


Kentucky 


Municipal Gas Plant Bonds 
Held Valid 


Te city of Richmond won the first round 
in its efforts to have its gas revenue 
bonds declared valid and to’sell $40,000 worth 
of them to the Reconstruction Finance Cor- 
poration for the purpose of constructing a Gs 
distribution system, when Circuit Judge W. 
Rodes Shackelford on May 24th overruled a 
demurrer to its petition for a declaratory 
judgment to that effect. The Reconstruction 
Finance Corporation, the defendant in the 
friendly suit, objected and excepted follow- 


ing the ruling on the demurrer and, after 
declining to plead further, asked for and was 
granted an appeal to the Kentucky Court of 
Appeals. 

Judge Shackelford held also that the 
“bonds will not, and do not when issued, con- 
stitute a debt against the city of Richmond, 
payable out of the revenues of said city, and 
that same may be issued without a vote of 
the people.” Judge Shackelford in effect held 
that the city has the same right to issue gas 
revenue bonds as it has to issue water or elec- 
tricity revenue bonds. The Kentucky Court 
of Appeals has held that both water and elec- 
tricity revenue bonds are valid obligations of 
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the revenues of such plants, but never has 
considered directly the question of gas reve- 
nue bonds. The Reconstruction Finanee 
Corporation has announced its willingness to 


purchase the gas revenue bonds, but required 
an opinion of the Kentucky Court of Appeals 
directly on the question before extending the 
loan. 


Maryland 


Utility Witness Predicts Business 
Increase for 1933 


N improvement in business in the remain- 

ing months of 1933 was anticipated on 
May 31st by Harry C. Gretz, general auditor 
of the Chesapeake and Potomac Telephone 
Company, in a forecast which estimated the 
utility’s gross revenues for the current year 
at $12,248,000. Mr. Gretz was the last wit- 
ness for the telephone company in the rate 
valuation case conducted by the Maryland 
Public Service Commission with a view to 


7 


effecting a reduction in the rates charged by 
the Chesapeake and Potomac Company in 
Maryland. He based his estimates on the 
actual returns for the first four months of 
this year and the anticipated revenues for the 
remaining eight months. 

The testimony of Mr. Gretz followed that 
of J. Kenneth Crosland, general commercial 
accountant of the Western Electric Company, 
on profits of that organization. Mr. Crosland 
told the commission that since 1931 the West- 
ern Electric has been operating on a greatly 
reduced capacity and has been showing sub- 
stantial losses. 


Massachusetts 


House Reports Adversely on 
Regulatory Bill 


| smaaigdaty debate, the house of representa- 
tives on May 16th accepted adverse re- 
ports of the power and light committee on 
eleven proposals seeking legislation to regu- 
late public utility holding companies. These 
proposals included those recommended by 
Governor Ely and Attorney General Joseph 
E. Warner. Representative Leo M. Birming- 
ham, of Boston, led a fight to overturn the 
committee’s adverse recommendations. He 
made the fight on his own bill. He said it 
was essential to control holding companies, 
calling attention to instances where compa- 
nies have “watered” their stock. Governor 
Ely’s inaugural message was quoted by Bir- 
mingham. 

Overturn of the committee’s report was op- 
posed by Representative Harry D. Brown of 
Billerica. He said Massachusetts now has 
regulations governing holding companies and 
reminded the House that the department of 
public utilities did not recommend such legis- 
lation this year. “It is about time the mem- 
bers of the legislature got together and had 
an investigation of the public utilities com- 
mission,’ ” Representative Leo Carney of New 
Bedford declared in support of the legisla- 
tion. “New Bedford consumers have been 
waiting two years for a decision on a rate 
case.” 

Further support of the bill came from Rep- 


resentative Henry J. Goguen of Leominster, 
Despite the depression and the lowering of 
price of commodities, he said the cost of elec- 
tricity has not been reduced. Representative 
Christian A. Herter, of Boston, opposed the 
legislation reminding the house that a holding 
company only holds securities and has noth- 
ing to do with the rates. Following the de- 
feat of the substitution motion, the eleven 
adverse reports were accepted and sent to the 
senate. 

The current session of the Massachusetts 
legislature will not appoint a special commis- 
sion to investigate prevailing rates and 
charges for services furnished by telephone 
companies in Massachusetts, the house hav- 
ing accepted the advice of its ways and means 
committee and referred the matter to the next 
annual session. The vote was yes, 100; no, 


* 


Commission Seeks Electric 
Distributing Costs Data 


A= to all Massachusetts gas and elec- 
tric companies, directing them to prepare 
copies of their existing rates and charges for 
distribution to consumers, was sent out by the 
state department of public utilities, according 
to a news item in the Boston Advertiser. 
Legislation ordering that this information be 
made public passed the house, but was al- 
lowed to die in the senate with the under- 
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standing that the department of public utili- 
ties would make the information available on 
its own initiative. 

& 


City Attorney Defies Mayor 
in Rate Case 


EFYING “an order” from Mayor Lyons to 
be present at a hearing for the reduc- 


e 


tion of gas and electric rates held at Boston 
before the department of public utilities, City 
Solicitor William H. Murphy of Marlboro 
absented himself from the proceedings on 
ground that his presence was required in a 
court action at the same time involving city 
litigation. Solicitor Murphy declared that he 
had no desire to continue to serve as city 
solicitor if the best interests of the people 
would be served by a change, but left the 
change directly up to Mayor Lyons. 


Michigan 


Commission Denies Rate 
Case Delay 


“Ram handling of the truth” and “a 
deliberate attempt to deceive the De- 
troit common council for political purposes” 
are charged in the Michigan Public Utilities 
Commission’s reply to the resolution of the 
Detroit common council in the Detroit Edi- 
son Case. The Detroit council resolution ac- 
cused the commission with unduly delaying a 
decision in the Detroit Edison rate case, in- 
stituted by the city in 1932 to effect a rate re- 
duction. The council resolution was sent to 
Governor Comstock, who forwarded it to the 
Michigan commission. The commission’s re- 
ply was addressed to the governor and was 
sent by his office to the Detroit common 
council, 

The reply denies there has been undue de- 
lay, except for delays attributed by his fel- 
low commissioners to Edward T. Fitzgerald, 
the Detroit member of the commission. 
Commissioner Fitzgerald, the reply asserted, 
is attempting to cover his failure to prepare 
an opinion for discussion and decision by 
charging the other commissioners with un- 
warranted delay. The report was signed by 
Chairman Kit F. Clardy, but other members 
of the commission reported that it was passed 
upon by all the members except Commission- 
er Fitzgerald. 


St. Louis Seeks Lower Gas Rate 


C= Counselor Charles M. Hay filed with 


Chairman J. C. Collet, of the state public 
service commission, on May 29th a letter ask- 
ing immediate reduction to domestic consum- 
ers of gas in St. Louis, by one of the follow- 
ing methods suggested: (1) a flat reduction 
of 5 per cent in the domestic rates; (2) a 
reduction of 15 per cent in the minimum bill, 


Higher Municipal Utility 
Rates Urged 


ISCUSSING a recent article by Louis Bart- 
lett, writing in The Nation, on the sub- 
ject of “Taxless Towns” the Detroit News 
suggested increased municipal utility rates as 
an alternative to raising revenues for gov- 
ernmental purposes through sometimes uncol- 
lectible taxation. The News editorial stated: 
“Thus there are two theories of govern- 
ment involved. In the cities cited by Mr. 
Bartlett, public utilities charge more than the 
cost of operation, the profits being turned in- 
to the municipal treasuries and being used to 
reduce or eliminate taxes. In Detroit, we aim 
to operate publicly owned utilities at cost, and 
thus save money for the citizen which, theo- 
retically, might help him pay his taxes. Prac- 
tically, to judge from the huge delinquency, it 
does not. The question may well be consid- 
ered whether the law ought not to be changed 
to allow Michigan cities to earn money for 
the public treasury by the operation of neces- 
sary utilities. ‘Painless’ taxation is more and 
more sought; it is the theory of the sales 
tax, to which so many states are turning. 
Higher municipal utility rates might not be 
free from pain, but they would be sure of 
collection, surer at least than property taxes 
which, if evaded, a legislature is tempted to 
forgive.” 


@ 
Missour1 


or from 80 to 65 cents per month; (3) allow- 
ance in the 80-cent minimum bill of 375 cubic 
feet, instead of 250 cubic feet allowed in the 

resent minimum. In his letter Counselor 

ay says that, based upon the facts that have 
been developed with respect to the valuation 
of the property of the Laclede Gas Company, 
the rates now in effect are excessive and 
should be substantially reduced by order of 
the commission. 
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Montana 


Public Utility Status Sought for 
Filling Station 


HE Montana Supreme Court was to hear 
a suit brought by H. Earl Clack Com- 
pany against the state railroad and public 
service commission to have the law making 
gasoline a public utility and forbidding dis- 
crimination in prices declared unconstitution- 


al. The complaint alleged that the law is un- 
constitutional on a number of grounds. The 
statute places the price of gasoline and the 
regulation of the same under the commission. 
The plaintiff alleged that the law could not be 
complied with by gasoline vendors without 
ruinous expense, and raised other objections 
to it. A similar statute in Tennessee was 
declared unconstitutional by the United States 
Supreme Court in 1928 


z 
Nebraska 


Proposed Power Development 
Affects Sixty-three Counties 


RELIMINARY plans for power and irriga- 

tion development, including sixty-three of 
Nebraska’s ninety-three counties, were re- 
vealed on May 20th by E. G. Stage, a consult- 
ing engineer, who together with B. G. Gibbons 
of Kearney, Nebraska, a lumber and grain 
dealer, are preparing the plans. Stage said 
an application for a $30,000,000 to $35,000,000 
loan would soon be made to the Reconstruc- 
tion Finance Corporation to finance the de- 


e 


velopment. Petitions for the creation of one 
irrigation and power development within the 
state will be made in the sixty-three counties, 
Stage said, starting in June. 

This is in conformity with the provisions of 
an enabling act passed by the legislature of 
the state. Under the name of the Nebraska 
public power and irrigation district, the proj- 
ect would include the proposed Loup and 
Middle Loup river developments, the tri- 
county development in south central Nebraska, 
the Sutherland project in west central Ne- 
braska and other areas where developments 
might occur. 


New York 


Charges against Commission 
Chairman Revealed 


Ts petition of the community councils of 
the city of New York asking Governor 
Lehman to remove Milo R. Maltbie, chair- 
man of the commission, is based upon his 
policy in negotiations with the various Edison 
Electric companies, it was made known by the 
New York Post on May 22nd. Seven specific 
charges were brought against Dr. Maltbie in 
the letter sent to the governor on May 11th 
and later made public by Daniel De V. 
Harned, first vice president of the community 
councils. Five of the charges relate to Edi- 
son system rates. A sixth accuses Mr. Malt- 
bie of having sought to evade the civil serv- 
ice laws through the “temporary” appoint- 
ment of high-salaried consultants. The 
seventh charge is that certain consultants to 
the commission are doing business privately 
as Maltbie Associates. With this charge is 
coupled a demand that Dr. Maltbie be asked 
to explain what relation, if any, he has to this 
organization. 


As to the five charges concerning Chair- 
man Maltbie’s participation in the Edison rate 
aye re the petition charged: (1) that 

his decisions of 1930 sought to convince con- 
sumers that they were obtaining reductions, 
whereas many were made to pay increased 
rates; (2) that Chairman Maltbie’s policy of 
conciliatory negotiations opened a “course of 
least resistance” for the utility companies ; 
(3) that Chairman Maltbie failed to initiate 
rate reduction proceedings at a time when 
costs of labor and materials were falling; (4) 
that Chairman Maltbie “deliberately ignored” 
a letter from the community councils asking 
the initiation of such proceedings; (5) that 
Chairman Maltbie has “shown a deliberate 
tendency to protect the monopolistic electric 
utility companies in the borough of Manhat- 
tan by confirming the monopoly now enjoyed 
at the expense of domestic consumers by the 
New York Edison Company and associated 
companies, as against any and all attempts at 
legitimate competition.” 

In connection with the last charge was men- 
tioned the commission’s recent action in de- 
nying a certificate of convenience and neces- 
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sity to the Spingler Electric Corporation, 
which had received a franchise from the New 
York Board of Estimate to sell electricity in 
a specified area in Manhattan. Lower elec- 
tric rates in a number of cities, notably Wash- 
ington, D. C., were cited to support the alle- 
gation that the commission under the chair- 
manship of Dr. Maltbie has failed to act in 
the interest of domestic consumers. 


> 


Commission Chairman Declares 
for Lower Rates 


| ap ener mgperad of temporary emergency 
electric rates wherever facts relating to 
a company as set forth in sworn reports to 
the New York Public Service Commission 
seem to justify action is the course upon 
which the commission is “determined,” said 
Milo R. Maltbie, chairman of the New York 
commission, in a statement opening a com- 
mission hearing on electric rates in New York 
city and suburbs on May 27th. Dr. Maltbie 
said it is not contemplated that in the estab- 
lishment of such rates a valuation of the 
property as required by the courts for a final 
determination will be made. 

The commission intends in its investigation 
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to ascertain to what extent the various com- 
panies have been affected by the depression, 
their dividends curtailed, and surplus earn- 
ings used up, he said. Dr. Maltbie continued 
that the commission would consider to what 
extent utilities may fairly be required to re- 
duce rates to assist consumers in weathering 
the depression. Under the rules prescribed 
by the court for the determination of reason- 
able rates and within the limits of available 
funds, it will not be possible for the com- 
mission to dispose of all pending rate cases 
within two or three years, Dr. Maltbie said. 

Floyd L. Carlisle, chairman of the board of 
the Consolidated Gas Company, professed as- 
tonishment by the apparent change in the atti- 
tude of the commission. Mr. Carlisle said 
that he assumed the New York city compa- 
nies were coOperating with the commission and 
already had placed reductions into effect at 
the commission’s request. In Mr. Carlisle’s 
opinion the New York city companies are 
earning a return far below the findings in the 
recent Los Angeles Gas & Electric Case. He 
observed that the utilities did not share in the 
advance of rates in good times. “If all the 
precedents of the past are to be looked at in 
an entirely different point of view,” he said, 
“T hope the commission will give us time to 
present our case, together with a ratio of 
earnings.” 


North Carolina ’ 


Telephone Utility Pleads 
Poverty 


T HE corporation commission, seeking vol- 
untary reductions of rates by telephone 
companies, was confronted on May 24th with 
the contention of the Southern Bell Telephone 
& Telegraph Company that it is not now earn- 
ing an adequate return. The conference 
which brought the largest company operating 


in the state before the commission virtually 
wound up preliminary steps to actual rate 
negotiations. Fred J. Turner, of Charlotte, 
acting Carolinas manager for the Southern 
Bell, presented figures showing that the com- 
pany last year netted only 4.8 per cent on its 
North Carolina property used and useful in 
intrastate service. He also offered figures for 
the first quarter of this year indicating a sub- 
= decrease in net, or 4.26 on an annual 
asis. 


e 
Ohio 


Rate Reduction Racket Charged 
in Cincinnati 
ARNING Cincinnati housewives to beware 
of house-to-house canvassers and tele- 
phone solicitors for funds to fight for utility 
rate reductions, and for the construction on 
municipally owned plants, The Labor Advo- 
cate accused Eli G. Frankenstein and W. J. 
Schultz, sponsors of the Cincinnati Gas Con- 
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sumers League, with putting the solicitation 
of such funds into the hands of a promoter 
who will receive 50 per cent of all funds col- 
lected for the “war chest.” According to the 
Advocate, this was learned through grand 
jury investigation of the activities of the 
league in employing a professional promoter. 
Messrs. Frankenstein and Schultz were ac- 
cused of using popular agitation for rate re- 
duction as a racket. It was also charged that 
they have “made a business for years of col- 
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lecting money from our people on the prom- 
ises of cheaper gas and electricity.” The news 
story added that among the house canvassers 
employed were attractive young women who 
induced Cincinnati residents to accept into 
their homes small sealed deposit boxes to col- 
lect funds later shared on the 50-50 basis be- 
tween the league and the collection promot- 
ers. 


> 


Chamber of Commerce Opposes 
St. Lawrence Pact 


HE Cleveland Chamber of Commerce 
went on record against ratification of the 
Great Lakes-St. Lawrence Waterway Treaty 
on May 17th in a report by its board of di- 


e 


rectors which followed similar action by the 
chamber’s committees on river and harbor, 
manufactures, foreign trade, American mer- 
chant marine, and transportation. Only a 
small minority of the membership of these 
committees was favorable to senate ratifica- 
tion of the waterway treaty, the report stated. 
The chamber’s conclusion to oppose the proj- 
ect was based on the following contentions: 
that it would mean $300,000,000 of onpense to 
the general public and constitute a subsidy to 
interests largely foreign; that water power 
features might prove competitive to Cleveland 
and other industrial centers; that traffic and 
possible savings do not justify the expendi- 
tures; that foreign competition would be en- 
couraged, and that present transportation fa- 
cilities, railroads, and lake carriers, would 
suffer by new competition. 


Oklahoma 


Trolley Fare Cut Asked for 
New Business 


Aon on the recommendation of the citi- 
zens’ committee studying the transporta- 
tion problem, the Oklahoma Railway Com- 
pany announced on May 18th that it would 
ask the corporation commission to fix a city- 
wide fare of two rides for 15 cents. All the 
committee’s recommendations aere said to be 


satisfactory to the management of the rail- 
way company, whose officials said the chief 
change in the fare system would be the elimi- 
nation of the 10-cent charge and the experi- 
mental 5-cent fare in a zone within a mile of 
the terminal station. The committee unani- 
mously decided against recommending any 
form of municipal ownership or operation of 
the street car system. It was felt that the 
purpose of the new rate would be to attract 
patronage which has been diminishing. 


Virginia 


Utility Rates Make Cam- 
paign Issue 


TT? state power rate investigation was 
thrust into the fore of the campaign for 
the Democratic gubernatorial nomination in 
speeches of two of the candidates—Joseph T. 
Deal and George C. Peery—at a luncheon giv- 
en by the organized women voters of Arling- 
ton county in Clarendon on May 24th. Point- 
ing out that until very recently candidate 
Peery was a member of the state corpora- 
tion commission, which regulates intrastate 
utilities, Deal said the utility companies wel- 
comed paying the cost of the electricity and 
gas rate investigation because, he said, it 
meant a delay in the rate adjustment. He 
pointed to the discrepancy between valuation 
of the utility for rate-making purposes and 
the assessment of their property for taxes. 
He promised if elected governor, to see that 


there were no delays in the adjustment of util- 
ity rates. 

Candidate Peery answered later that it was 
impossible for the commission to effect a re- 
duction without a judicial investigation and 
that if the commission attempted it, it would 
be faced with an injunction in the Federal 
courts. He stated that if elected governor he 
would ask the general assembly to give the 
corporation commission authority to make 
rate reductions during emergencies without 
the necessity of a full investigation, such as 
the one recently started under commission 
authority. 

Two other candidates, W. Worth Smith, 
brother of Representative Howard W. Smith, 
who represents the congressional district in 
the vicinity of Arlington county, and Earle A. 
Cadmus, Portsmouth’s senior member of the 
state house of delegates, have both declared 
for lower utility rates as planks in their cam- 


paign. 
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The Latest Utility Rulings 








‘hae complaint filed against the rates 
of the Natural Gas Company of 
West Virginia by the city of Wheeling 
on August 14, 1931, was dismissed by 
a majority of the commission of that 
state in an opinion handed down May 
25, 1933. Commissioner Mahood wrote 
the majority opinion, concurred in by 
Chairman Coffman. Commissioner 
Nethken dissented both as to the find- 
ings of fact and conclusions of law. 

The present fair value of the com- 
pany’s property devoted to the use of 
the West Virginia public was found to 
be $4,746,174, and $143,114 having been 
fixed for working capital, the result 
was $4,889,288 as the fair value of the 
property for rate-making purposes. 
After deducting $185,769 in conformity 
with the city’s claim that services and 
meters purchased by consumers should 
not be included in the rate base, there 
remained $4,703,519 as a net rate base 
upon which the net earnings of the 
utility should be calculated. 

This rate base, as well as the state- 
ment of approved operating costs, had 
been arrived at, according to the major- 
ity opinion, after every reasonable doubt 
had been resolved in favor of the rate- 
payers. Valuations were based on the 
lowest prices of labor and materials 
appearing to prevail at the beginning 
of 1932 from the testimony of numer- 
ous witnesses who contributed to the 
investigation. Average prices prevail- 
ing for the 3- and 4-year periods preced- 
ing the date of the inquiry were not 
accepted. The overhead. costs claimed 
by the company’s engineers were not 
allowed. Its claim for going value was 
denied. Delay rental payments were 
deducted from the market value of 
leaseholds in conformity to the formula 
laid down by the courts, and resulted 
in the addition of only $180,298 to the 


Wheeling Natural Gas Rate Complaint Dismissed 
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rate base, on account of appreciation 
in the value of leaseholds over the orig- 
inal investment in them. Without pass- 
ing upon the contentions of the com- 
pany that its legitimate operating costs 
in West Virginia were greater than re- 
ported by the commission’s staff, and 
that allowance should be made for the 
amortization of its distribution and gen- 
eral property, its rates were tested by 
aggregate operating costs exclusive of 
such claims. 

It was accordingly found that the net 
earnings of the company in 1931 under 
the rates under attack, after paying 
operating expenses, taxes, and retire- 
ment and depletion charges, yielded a 
net return of about 42 per cent. The 
commission held that such a return is 
not unreasonable, and the complaint 
that the company’s rates were unreason- 
able at the date of the inquiry was not 
sustained. Under prevailing rates of 
the company in 1931 and in 1932, the 
commission found the rate of return 
has been between 4 and 4} per cent. 

The commission pointed out that even 
if weight were given to the contention 
of the city that there should be excluded 
from the rate base the appreciation cal- 
culated in the value of leaseholds at 
$180,298, the estimate of going value 
of $253,775, and the cost of certain 
units of property acquired and installed 
prior to 1919, which was entered in 
its accounts of operating expenses in- 
stead of fixed capital, amounting to 
$356,728, and if the undistributed costs 
($471,335) were excluded entirely from 
the rate base, the rate of return still 
would not have been more than 64 per 
cent in 1931 and 54 per cent in 1932. 
The commission said such a rate of 
return could not be said to be unreason- 
able either upon the basis of such ex- 
treme theories of rate making. 
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Most interesting was the commis- 
sion’s attempt to forecast future trends, 
particularly in view of the current 
economic transitional period. Admit- 
tedly complex as this task was, the 
public service commission stated as fol- 


lows: 


“Economists and statesmen profess the 
belief that we are now emerging from this 
period of depression that has constituted ‘a 
new experience to the present generation.’ 
Trade journals in every important industry 
are noting improvements in price levels and 
the volume of trade. In recent investiga- 
tions conducted by our valuation staff, a 
decided upward trend has been noted in 
pipe prices from the low levels of the de- 
pression. No accurate measure, however, 
is afforded with which to plumb the depths 
of economic chaos through which the coun- 
try is passing, as a basis of intelligent fore- 
cast of probable future values. If the 
company’s property has declined in value 
as much as 10 per cent, by measuring values 
at the depth of the depression as compared 
with values at the beginning of 1932, its 
rate base, with working capital, would be 
$4,247,478; and no reliable engineering or 
trade statistics are available that record a 
more drastic decline in the values of the 
commodities that go to make up a natural 
gas plant. But when we give weight to 
general knowledge or assumption of a 
changed economic level as it affects the 
value of the company’s property, we must 
give effect to official repcvts in the com- 
mission’s files of the changes that have 
occurred in its net operating revenues. 
These reports show that in 1932 revenues 
from the sale of gas had declined from 
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Business Recovery Noted in Montana Return Allowance 


| pomwonte altering the present rate 
structure, the Montana Public 
Service Commission on May 18th con- 
cluded its summary in the Billings gas 
rate case by substantially reducing the 
valuations of the Billings and the Galla- 
tin Natural Gas companies. The com- 
mission inquiry into rates had already 
resulted in a reduction ordered by the 
commission followed by two other cuts 
by the utility. No mention was made 
by the commission in its May 18th 
order as to any further rate changes. 
The combined valuations of the Billings 
and Gallatin companies as fixed by the 
commission were $1,645,714, or $1,198,- 


1931 to the extent of more than $400,000 
for the entire system, while its operating 
charges had been reduced but about 
$300,000, largely from a decrease in its 
requirements for gas in excess of its own 
production. Had the company actuall 
charged to operating costs for 1932 the fuil 
amount of retirement and depletion expense 
to be accumulated annually, its decline in 
net revenues available for return would 
have been greater than $100,000 for the 
system. To maintain its credit, however, it 
followed the accepted fiscal practice in lean 
years of curtailing the actual charge to this 
reserve. Calculating the return from the 
actual earnings of the West Virginia busi- 
ness for the year 1932 upon the assumed 
depressed rate base of $4,247,478, we find 
the rate would have been about 4 per cent.” 


The city presented a novel question 
in its motion to require the gas company 
to reimburse it for its expenses in prose- 
cuting the complaint, the sum to be 
amortized as an operating expense over 
a period of years as other unusual items 
of non-recurring expense are treated in 
a well-ordered business. The commis- 
sion stated that whatever might be the 
merits of the proposition, and its status 
from a statutory standpoint, the order 
that must be entered in the instant case 
precluded the consideration of the city’s 
motion, since to grant the motion would 
require that the company’s rates be sur- 
charged. City of Wheeling v. Natural 
Gas Co. of West Virginia. (Case No. 
2149.) 


910 less than that claimed by engineer 
Frank W. McCarthy, of Salt Lake City, 
retained by the companies to appraise 
their properties. The commission’s fig- 
ure also was $944,238 less than the 
estimate of F. K. Merriman, New York 
city engineer, also retained by the utili- 
ties. The commission’s valuations 
were: The Billings Gas Company, 
$707,524; the Gallatin Natural Gas 
Company, $938,190. Major items en- 
tirely eliminated by the commission 
were: Value of gas purchase contract, 
$524,000 ; going concern value, $225,000 
(both companies); Billings franchise, 
$145,000; cost of financing (both com- 
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panies ), $160,000; reconstruction costs, 
$78,520. 

Other items trimmed by the commis- 
sion from the rate base were the cost 
of residences occupied by the manager 
and the company’s cashier, irrigation 
systems, other incidental properties, 
such as automobiles and office equip- 
ment. The commission estimated total 
reduction to revenue from rate trim- 
ming would approximate $96,393, and 
that total annual collections would be 
about $118,500 less than heretofore. 

The commission concluded its sum- 
mary with the remark that there is not 
room for a reduction in the retail rates 
charged by the Billings Company, but 
added that the proceedings against the 
company were well founded and, had 
it not been for rate reductions that had 
been made after action was instituted, 
there would have been ample room for 
a downward revision. On the basis of 
the new valuations, the consolidated re- 
turn of the two companies amounted 
to about 7.512 per cent. Because of 
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very recent evidences of economic re- 
covery, the commission hesitated to set 
the return below this figure. The ma- 
jority opinion stated: 

“We need not be prophetic, but we can- 
not ignore the upward swing in business 
and financial affairs currently evidenced. 
If subsequent events should prove that 
current happenings are not part and parcel 
of a changing and improved economic level, 
but only represent temporary fluctuation, 
any finding as to the level of a fair return 
ne ie! would not foreclose the commission 
from further inquiry and determination.” 


On this point, Chairman Thomas 
Carey found himself unable to agree 
with his colleagues, although otherwise 
concurring in the principal features of 
the majority opinion. He expressed the 
view that any earnings above 6 per cent 
per annum are excessive and unreason- 
able, and that there was room for 
further adjustment in the rate schedules 
of the Billings Gas Company. Montana 
Public Service Commission v. Billings 
Gas Co. et al. (Docket No. 1078, Re- 
port & Order No. 1635.) 


e 


Connecticut Commission Cuts Electric Utility’s Rates 


ESIDENTS in six towns in northern 
Connecticut were saved $35,000 
on their annual electric light bills as 
the result of the state commission’s 
order in the Northern Connecticut 
Power Company Case handed down 
May 12, 1933. The commission or- 
dered the company to present for its 
approval on or before June 15th a 
downward revision of its present sched- 
ule for electric service, excepting mu- 
nicipal street lighting rates, which will 
affect East Windsor, Enfield, Somers, 
South Windsor, Suffield, and Windsor 
Locks. The rates are to be effective 
July 1st. The commission found that 
the rates for gas and water charged 
by the same company are not more than 
reasonable maximum rates, and need 
not be modified at this time. 
The order was issued following a 
hearing last November upon a petition 
by James R. Rabbett and others charg- 


808 


ing that rates for electricity, gas, and 
water were unreasonable. The commis- 
sion in its findings disallowed several 
of the claims of the company, resulting 
in the reduction of its property valua- 
tion from $3,900,000 claimed by the 
company to $3,200,000. It found that 
6.5 per cent is a fair return upon the 
property as a whole, and that its present 
rate of earnings amounts to 7.71 per 
cent on the fair valuation. The opinion 
stated : 


“A reduction of $35,000 from the com- 
pany’s estimated revenues of the electric 
department for the year 1933 would result 
in the electrical department earning sub- 
stantially 7.8 per cent return on the found 
fair value of $1,750,000, and would result 
in the company as a whole earning 6.5 per 
cent return on the found fair value of 
$3,200,000, and allow a margin of between 
$3,000 and $4,000 to be carried to: surplus, 
or offset a possible overestimate of operat- 
ing revenues, although a reduction in 
rates generally increases consumption.” 
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The commission excluded items total- 
ing $35,971, listed by the company as 
“property not used or useful in the pub- 
lic service,” from its rate base and also 
excluded land valued at $18,295 acquired 
in contemplation of constructing a dam 
across the Connecticut river. The com- 
mission also refused to allow the com- 
pany to capitalize the amount (esti- 
mated at $27,861) which would have 
been paid had the company purchased 
instead of generated its current. The 
commission declined to permit the com- 
pany to include a “cost of financing” 
item in its valuation. The company’s 
claim for working capital of $237,000 
was reduced to $150,000. On the other 
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hand, the commission found that the 
company had not included a sufficient 
amount for depreciation in past years, 
and ordered an adjustment upward in 
the figure for accrued depreciation in 
the appraisals. It placed the return on 
the present rates of the water depart- 
ment at 5.41 per cent on a rate base 
of $950,000, and the return of the gas 
department at 4.67 per cent on a rate 
base of $500,000. The separate return 
of the electric department, valued at 
$1,750,000 under prevailing rates, was 
fixed at 9.83 per cent which was held 
to be an excessive rate. Rabbett et al. 
v. Northern Connecticut Power Co. 
(Docket No. 5814.) 


Utility Bond Exchange Plan Held Contrary to Public Interest 


wae the Glen Telephone Com- 
pany sought permission of the 
New York commission to issue $868,000 
principal amount of first refunding 
mortgage gold bonds at 6 per cent, the 
commission found that part of the pur- 
pose of the proposal was to replace 
$241,900 of the 5 per cent bonds of the 
Black River Telephone Company, which 
would mature in 1936, and $46,000 of 
6 per cent bonds, maturing in 1947, with 
the proposed 6 per cent bonds maturing 
in 1962, the commission was unable to 
understand how the company could 
gain by this exchange and what benefit 
would accrue directly or indirectly to 
the public. Chairman Maltbie’s opinion 
stated : 


“There seems to me no justification what- 
ever for an exchange at par of 6 per cent 
bonds for 5 per cent bonds. Until the 
Black River bonds mature, the interest to 
be paid would be increased one per cent 
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a year, and there would be no gain to 
the operating company after 1936, unless 
financial conditions at that time are such 
as to make it impossible to float bonds 
which will cost the company in interest 
more than 6 per cent. Of course, no one 
can foretell what conditions will then exist, 
but no adequate reason has been offered 
why 6 per cent should be imposed upon 
the company for thirty years, three years 
in advance of maturity of the present bonds. 

“Of course, the holding company would 
obtain a security which is worth appreciably 
more in the market than the present 5 
per cent bonds, and all holders would be 
made a present of securities worth more 
than those they now hold. The proposition 
seems preposterous and not in the public 
interest but in the interest of a holding 
company and individuals.” 


That portion of the petition which in- 
volved the replacement of the bonds 
mentioned in the public service com- 
mission’s opinion was accordingly de- 
nied. Re Glen Telephone Co. et al. 
(Case No. 7635.) 


Suspension of Broker’s License without Hearing Upheld 


HE supreme court of Wisconsin 
has held that the public service 
commission of that state did not un- 
reasonably abuse the power granted to 
it by statute when it suspended the 
license of a brokerage company by an 


order which recited that it appeared 
from information in the press that some 
of its principal officers had been indicted 
by the United States government for 
using the mails to defraud, and that 
such fact furnished a sufficient reason 
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for the commission to believe that the 
broker had indulged in unfair and in- 
equitable business practices and might 
have engaged in fraudulent transactions. 

The corporation was of foreign orig- 
in and had sold securities in the state 
of Wisconsin for over twenty years, 
doing an annual business between $12,- 
000,000 and $19,000,000. At the time 
of the suspension it was alleged that it 
was doing a business in excess of 
$250,000 a month and had partially 
completed transactions then pending 
amounting to $80,000. The suspension 
order of the commission, the court held, 
did not amount to a prejudgment of 
guilt or a disregard of the presumption 
of innocence, but was a measure of 
precaution which the commission was 
warranted in taking. It pointed out that 
when authentic or uncontroverted in- 
formation reaches the commission that 
a brokerage company has been indicted 
for fraudulent business practices, the 
commission may, without acting arbi- 
trarily, suspend such company’s license 
for the protection of the public. 

The Wisconsin commission had acted 
under a section of the Wisconsin stat- 
utes regulating the sale of securities and 
licensing of security brokers. This stat- 
ute empowered the public service com- 
mission to suspend a broker’s license 
without hearing, if it has reason to be- 
lieve that the general business methods 
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of such broker are unfair or fraudulent. 
The purpose of the statute, it was point- 
ed out by the court, in providing for 
suspension without preliminary hearing 
was to enable the commission to act 
without delay for the protection of the 
public. The power so granted the com- 
mission was held reasonably necessary 
and appropriate for the promotion of 
the public welfare, and is a valid exer- 
cise of the police power although the 
suspension may seriously damage the 
broker’s business. 

The court ruled that a broker whose 
license was suspended under such a 
statute is afforded protection by the pro- 
visions of the statute prohibiting the 
commission from revoking a license 
until the suspension order has been in 
effect thirty days, providing that if dur- 
ing such thirty days the broker shall — 
serve on the commission a demand for 7% 
a public hearing, such hearing shall be 
held within a reasonable time thereafter 
and no order revoking the license shall 
be made until after the hearing. Al- 
though the statute does not expressly 
so provide, the court held that such a 
hearing, if demanded by the broker 
within the period, would have to ter- 
minate either in a revocation of the © 
license or in a restoration of it. Hal- 
sey, Stuart & Co. v. Wisconsin Pub- — 
lic Service Commission. (Nos. 69, % 
180.) 


Correction 


n the pages of this department for 

the May 25th issue of this magazine, 
an analysis of the recent Federal dis- 
trict court’s decision in Illinois Bell 
Telephone Company v. Corporation 
Commission stated that the court had 
found that the utility company’s rates 
yielded 7$ per cent for 1923 to 1927, 
inclusive, 7 per cent for 1928, 1929, and 
1930, 64 per cent for 1931, and 54 per 
cent for 1932. The following quotation 
taken from the findings of the court’s 
decision corrects the above statement: 


“32. The fair rate of return on the 
average fair value of plaintiff’s intrastate ~ 
property was 74 per cent for each of the - 
years 1923 to 1927, inclusive, 7 per cent © 
for each of the years 1928, 1929, and 1930, 
a cent for 1931, and 54 per cent for 


“33. Plaintiff has earned upon the fair ~ 
value of its intrastate property as found ~ 
hereinabove, for each of the years 1923 
to 1932, inclusive, a return in percentages — 
as follows: 1923, 5.4 per cent; 1924, 5.5 © 
per cent; 1925, 5.3 per cent; 1926, 5.3 per © 
cent; 1927, 5.0 per cent; 1928, 5.0 per cent; 
1929, 5.8 per cent; 1930, 5.3 per cent; 
1931, 5.5 per cent; 1932, 4.8 per cent.” 


Notse.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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The Cities Service Organization 


Is Successfully Meeting 
Today’s Standards of Efficency 





Effective coordination of com- 
pletely integrated operations in 
three essential fields — electric 
light and power, petroleum and 
natural gas — has given the Cities 
Service organization exceptional 
equipment and strength. 


Its group of great power plants, 
enjoying the advantages of unified 
management, has continued serv- 
ing the nation on a progressively 
more efficient basis. 


Maintaining their high standard 
of quality, Cities Service petro- 
leum products have continued to 
move without interruption through 
the various stages of production 


and marketing from its wells to 
consumers all over the world. 


And in the natural gas industry, 
the Cities Service organization 
has held its position at the fore- 


front of development. 


In every division of its activi- 
ties, the Cities Service organiza- 
tion is proving its ability to meet 
today’s new standards of efficiency 
and economy in operation. And 
in all three essential fields, it is 
demonstrating, day by day, the 
vision and the capacity for the 
larger service requirements of 


tomorrow. 


HENRY L. DOHERTY & COMPANY 


60 Wall Street © New York City 
Branches in principal cities 


LISTEN IN — Cities Service Radio Hour—a full-hour program of variety music with 
Jessica Dragonette, the Cavaliers and the Cities Service Orchestra. Fridays, 8 P.M. 
Eastern Standard Time—WEAF and 32 N.B.C. Associated Stations. 
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What the Governors of the States Think 
of the State Commissions 


By HoweLt WRIGHT 


The Power to Hire and Fire 
State Commissioners 


By Mitton J. McVeAn 


Regulation by Negotiation: 
Does It Actually Benefit the Ratepayer? 
By Mark WOLFF 
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The public utility system of 


Standard Gas and Electric 
Company 


includes 

The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market St. Railway Company (San Francisco) 
Mountain States Power Company 

Northern States Power Company 
Oklahoma Gas and Electric Company 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Company 
Southern Colorado Power Company 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 


serving 1,664 cities and towns of twenty states ... combined 
population 6,000,000...total customers 1,588,055...installed 
generating capacity 1,587,004 kilowatts... properties operate 
under the direction of Byllesby Engineering and Manage- 


ment Corporation, the Company's wholly-owned subsidiary. 




















